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It is really not profitable to discuss an effective brief 
in terms of abstractions. Too many otherwise excellent 
discussions of brief-writing are of very little use except 
to the expert, simply because they are abstract; and ex 
hypothest, the expert does not need them. What follows, 
therefore, will be concrete and detailed. 

Most of the examples discussed will, necessarily, be 
taken from my own practice. For extended research, 
the best sources are the libraries of courts, bar associa- 
tions, and law schools,many of which preserve the records 
and briefs in appellate cases. There is no better guide 
anywhere to good brief-writing than the examination and 
study of briefs written by leaders of the bar and (gener- 
ally) by such government agencies as handle extensive 


*“This material will appear in ‘Appellate Advocacy’ by Frederick Bernays 
Wiener which will be published in the fall of 1949 by Prentice-Hall, Inc., New 
York 11, New York.” For a companion article by the same author, see Oral 
Advocacy, 62 Harv. L. Rev. 56 (1948). 

+ Member of the Rhode Island and District of Columbia bars; partner, 
Keenan, Kanfer, Wiener & Murphy, Washington, D. C.; formerly Assistant 
to the Solicitor General of the United States. 

1 This choice is dictated by convenience, not by egocentricity. Of course there 
are plenty of other, and, I have no doubt at all, better examples. But the briefs 
discussed here are the ones that arise out of the cases with which I have 
wrestled; these are the ones which I have personally sweated out. Neverthe- 
less, while the examples chosen are thus limited, I have sought to select, not 
esoteric specialties, but topics of general interest and techniques of general 
application. 
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litigation. Briefs in those categories are highly instruc- 
tive as to form, substance, and technique. 

Essentials of a good appellate brief —The really essen- 
tial features are— 


(1) Compliance with rules of court. 
(2) Effective statement of facts. 


( 
( 
( 
( 


3) Good, forceful English. 

4) Argumentative headings. 

5) Appealing statement of the questions presented. 

6) Sound analysis of the legal problem in argu- 
ment on the law. 

(7) Convincing presentation of the evidence in ar- 
gument on the facts. 

(8) Careful attention to all portions of the brief. 

(9) Impression of conviction which allays the read- 

er’s doubts and satisfies his curiosity. 


1. Compliance with rules of court.—This requirement 
is put first, because even if one should succeed in writing 
that dream brief, the clerk would not permit it to be filed 
if it exceeded the permitted length. So—first essential— 
familiarize yourself with the rules of the court in which 
your brief is to be filed, and comply with them. The only 
safe procedure, if you are new at the game or are writing 
a brief for a strange court, is to read the rules, check with 
the clerk or an older practitioner, and examine and fol- 
low some briefs that have already passed muster. 

Here I shall not even attempt to classify the types of 
rules. But it may be pertinent to note that, in the federal 
courts, every circuit except the 5th and the 9th limits the 
lengths of the briefs which may be filed without prior 
leave of court, and that similar limitations are becoming 
popular in other courts. 

There is no limit on the length of briefs in the Supreme 
Court of the United States. But a brief in support of a 
petition for certiorari must be “direct and concise,” and 
the petition may be denied for noncompliance with that 








ESSENTIALS OF AN EFFECTIVE APPELLATE BRIEF 145 


requirement.’ And briefs on the merits filed by eminent 
—and no doubt highly-paid—counsel have been ordered 
stricken when they contained “burdensome, irrelevant, 
and immaterial matter.” * 


2. Effective statement of the facts—In many respects, 
the Statement is the most important part of the brief. 

The greatest mistake any lawyer can make, after he 
has written a fine brief on the law, is to toss in a dry state- 
ment of facts and send the thing off to the printer. Thanks 
to the guidance of able teachers, I learned the great les- 
son that, in writing a brief, the facts should first be stud- 
ied, mastered, sweated over—and written out into an ac- 
ceptable draft before the rest of the brief is even touched. 

For courts are not automatons; the constantly repeated 
demonstration that “hard cases make bad law” is living 
proof of that proposition. The real importance of facts 
is that courts want to do substantial justice and that they 
are sensitive to the “equities.” Consequently the objec- 
tive of the advocate must be so to write his statement that 
the court will want to decide the case his way after read- 
ing just that portion of the brief. 

First of all, when you write a statement of facts, you 


2“The petition for writ of certiorari in this case is denied for failure to com- 
ply with par. 2 of Rule 38 of the Rules of this Court. The brief filed in support 
of the petition is not ‘direct and concise’ as required by that rule.” Zap v. 
United States, 326 U. S. 777, 66 Sup. Ct. 265, 90 L. ed. 470 (1945). The original 
supporting brief had been 83 pages long. Thereafter, issuance of the order 
denying the writ was stayed, 326 U. S. 692, 66 Sup. Ct. 268, 90 L. ed. 407 
(1945), and on rehearing certiorari was granted. 326 U. S. 802. Zap’s convic- 
tion was affirmed, 328 U. S. 624, 66 Sup. Ct. 1277, 90 L. ed. 1477 (1946), and 
a petition for rehearing was denied. 329 U. S. 824, 67 Sup. Ct. 110, 91 L. ed. 
700 (1946). But, at the next Term, a second petition for rehearing was granted 
and the indictment ordered dismissed, because of the absence of women on the 
grand jury which had indicted—Mr. Zap. 330 U. S. 800, 67 Sup. Ct. 857, 91 
L. ed. 1259 (1947). 

3 See Journal, U. S. Sup. Ct., Oct. T. 1928, p. 101: “It is ordered by the 
Court that this case be restored to the docket for reargument on January 14, 
1929, with the same limitations as to the time of argument and the number of 
counsel as in the original hearing; that complete new briefs be filed, and that 
the old briefs heretofore filed shall not be used; that the new briefs shall con- 
form to the rules of this Court, be compact, logically arranged with proper 
headings, concise, and free from burdensome, irrelevant, and immaterial mat- 
oe The record contained 2023 pages, the briefs first filed extended to 
1924 pages, and the briefs on the second argument contained only 789 pages. 
The case was Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159, 49 
Sup. Ct. 282, 73 L. ed. 652 (1929). See Frankfurter and Landis, The Business 
of the Supreme Court at October Term, 1928 (1929) 43 Harv. L. Rev. 33, 57. 
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must remember that you are assisting another person’s 
mind, and that knowledge is cumulative. Therefore, 
state the case as you yourself would wish to read it—the 
introductory summary first, the details later. 

Above all, avoid the lazy kind of statement that says, 
“The witness Quackenbush testified that ; that : 
that ——,” and so on ad infinitum and ad nauseam. Any 
literate stenographer can do that; most lazy lawyers do 
it; but it isn’t very helpful to the court. 

Similarly, it is a mistake to set out the testimony in 
the invariable order in which it was presented at the trial. 
The trial lawyer must take one witness at a time, and de- 
velop what witnesses X, Y, and Z know about incidents 
A, B, and C. There is generally no other way in which 
he can get such evidence into the record. But the appel- 
late lawyer writing the statement should marshal his evi- 
dence, not according to witnesses, but according to topics. 
True, it takes more work, which is why so often it is not 
done, but the topical arrangement is really the only effec- 
tive one. 

Once the basic arrangement has been blocked out, with 
proper topical introductions, and with the facts arranged 
in the logical order—and generally the chronological 
order is the most logical one— it is time to consider the 
next step, which is, succinctly, to incorporate the atmos- 
pheric trimmings. 

Here the task is to present the facts, without any sacri- 
fice of accuracy, but yet so as to squeeze the last drop of 
advantage from your case—and that is a task which in a 
very literal sense begins with the first sentence of your 
statement and continues through the last one (in which 
you set forth the opinion or judgment below). Examples 
of how to do it and of how not to do it are considered be- 
low; here will be noted some of the general principles. 

First and foremost, you must be accurate. You owe that 
to the court, and, equally, you owe that to your client. 
And, for the same reasons, you must be candid. 








ESSENTIALS OF AN EFFECTIVE APPELLATE BRIEF 147 


Second, grasp your nettles firmly. No matter how un- 
favorable the facts are, they will hurt you more if the 
court first learns them from your opponent. To gloss 
over a nasty portion of the record is not only somewhat 
less than fair to the court, it is definitely harmful to the 
case. Draw the sting of the unpleasant facts by present- 
ing them yourself. 

Next, never argue or editorialize in your statement. 
Always be straightforward; indicate the conflict in the 
evidence, gain whatever advantage you can out of the 
order of its presentation, but save your argument for the 
body of the brief. The temptation to slip in a sly remark 
is sometimes pretty strong; let it go into an early draft, 
if you must, and get what fun you can out of it; but be 
sure it is out of the final product. 

In short, present your facts accurately, candidly—but 
always favorably, and always strive to make the most 
favorable impression with the facts that you have.* 

Examples of effective and ineffective Statements. — 
It remains to illustrate the foregoing generalizations with 
specific and concrete examples. 

(a) Courts dislike to referee ideological contests, or 
to be asked to umpire disputes which exude even the 
faintest suggestion of mutual zeal to get a question de- 
cided,’ or to assist the litigant who goes to law to vindicate 
a principle rather than a substantial legal right. The 


4] may perhaps be pardoned for quoting from a reply brief which passed over 
my desk within the year: 

“An appellant does not often use much space in a reply brief to praise a brief 
for the appellee. Here, then, though we think commendation due, a few words 
may seem enough. 

“In general, the appellee’s brief recites the evidence fairly. Of course, quite 
properly, the statement is of that most favorable to the Government, but there 
is little at which to quibble * * *. 

“The argument seems to us to say all that can be said for the Government 
on the points raised, and to say it with great skill; e.g., how much more effec- 
tive the fonnotations of the words in the brief * * * than those in the indict- 
ment. 

We do not suggest that the choice of words employed i in the brief for the 
appellee goes beyond the license of an advocate * * *. 

“Our praise of the appellee’s brief is, therefore, tempered with a note of 
caution. Its art is in its color, not applied in crude daubs, but with restraint 
that sometimes requires scrutiny to perceive its fundamental flaws * * *.” 

5 Cf. United States v. C.1.0., 335 U. S. 106, 68 Sup. Ct. 1349 (1948). 
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problem in such cases is to make the court aware of what 
is going on—which obviously cannot be done by calling 
one’s opponent a strike-suitor or his cause a cooked-up 
case. Generally, the facts of record speak for themselves, 
and all the advocate need normally do is to set them out, 
without comment. 

An example that comes to mind is that of a bitterly 
contested proceeding involving a tract of public land 
which was of no possible value except as a source of rock 
for a nearby breakwater. If the claimant succeeded in 
obtaining it, the neighboring municipality would of ne- 
cessity have had to pay handsomely for the stone it want- 
ed. In order to convey the desired impression, the brief 
for the public official commenced its statement as follows: 

Whaler Island is a small rocky island in the harbor of 
Crescent City, California, some 3.65 acres in extent (R. 17- 
18). It is without value for agricultural purposes, is not 
adapted to ordinary and private occupation, and is of utility 
only in connection with the improvement and development of the 
harbor (R. 31). 

This is the land for which the appellant Lyders seeks a patent 
(Bill, pars. V, XVIII; R. 4, 15-16).° 

In that case, the matter was dropped with its mere 
statement, and was not further pursued. There was noth- 
ing to argue about, because the circumstances in question 
were atmospheric only, and legally irrelevant. In other 
cases, however, facts going to the infirmity of a party may 
become relevant, in which event they are properly taken 
up for subsequent argument. Then the problem is to 
distinguish between the Statement and the Argument, to 
keep the first absolutely straightforward, and to put the 
editorializing and characterization where they belong, 
viz., in the portion of the brief designated as Argument. 

Examples of the second category arise in situations 


6 Lyders v. Ickes, 65 App. D. C. 379, 84 F. (2d) 232 (1936). For earlier 
stages in the Whaler Island litigation, see West v. Lyders, 59 App. D. C. 122, 
36 F. (2d) 108 (1929), and Wilbur v. Lyders, 61 App. D. C. 202, 59 F. (2d) 
877 (1932); for the sequel, see Lyders v. Del Norte County, 100 F. (2d) 876 
eo 1939), certiorari denied, 308 U. S. 562, 60 Sup. Ct. 73, 84 L. ed. 
472 (1939). 
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where review by a higher court is discretionary and not 
as of right, and where accordingly the appellate court 
must be convinced, not so much that the decision below 
is correct or incorrect, but rather that the question is im- 
portant and one which deserves or requires review. In 
such a situation any fact tending to show that a litigant 
is more interested in obtaining an advisory opinion than 
in vindicating his legal rights becomes not only relevant 
but important, and, it may be, controlling. 

A recent case arising out of a war-time removal order, 
but coming up sufficiently long after V-] Day to be of 
essentially academic interest, illustrates the point. The 
plaintiff had been individually excluded, by force, from 
the sensitive West Coast area after having been convicted 
of conspiracy to commit sedition.” He sued the Com- 
manding General for damages, a judgment in his favor 
was reversed on appeal, and he petitioned for a writ of 
certiorari to review the result. The statement in the 
Commanding General’s brief opposing the petition there- 
fore pointed out that— 


The complaint asked damages in the sum of $3500, but sub- 
sequently petitioner filed a waiver of all damages in excess of 


$100 (R. 83, 291, 296, 303). 
In the portion of the General’s brief headed ““Argument,” 
he reverted to this fact and argued that— 
. the circumstance that, after bringing suit for $3500 
(R. 11), petitioner subsequently stipulated that he would 
waive all F sncenres over $100 (R. 83, 291, 296), strongly sug- 
gests that the object of this proceeding for damages was not 
so much redress for injuries sustained as the obtaining of 


abstract pronouncements from the courts as to respondent’s 
authority. This he cannot have. . 


Certiorari was denied,* and the factor just mentioned may 
well have contributed to that result. 


7 Distinguish the mass exclusion orders considered in Korematsu v. United 
States, 323 U. S. 214, 65 Sup. Ct. 193, 89 L. ed. 243 (1944), and Lane 
v. United States, 320 U. S. 81, 63 Sup. Ct. 1375, 87 L. ed. 1774 (1943). 

8 Wilcox v. Emmons, 67 F. Supp. 339 (S. D. Cal. 1946), reversed sub nom. 
De Witt v. Wilcox, 161 F. (2d) 785 (C.C. A. 9th, 1947), certiorari denied, 332 
U. S. 763, 68 Sup. Ct. 68 (1947). 
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(b) It isa commonplace that a very bad man may have 
a very good case. But judges are human, they want to 
do substantial justice, and therefore in close cases they 
are, more or less unconsciously (depending on the indi- 
vidual judge), bound to be influenced by the character of 
the litigant, particularly when he appears before them as 
a crusader for the right. Consequently, the real function 
of the statement in a brief in a criminal case is to indicate 
something of the party’s guilt or innocence. If you rep- 
resent the prosecution, your aim must be to convey the 
impression that the convicted man is just as clearly guilty 
as he can possibly be; if you represent the defendant, you 
must strive to show that he has been greatly wronged— 
and this is true in both instances not only when the ques- 
tion concerns the sufficiency of the evidence to support 
the verdict, but whatever the question is, quite regardless 
of the formal issues raised on the appeal. “Courts de- 
light to do substantial justice.” 

A striking instance for the employment of this tech- 
nique was presented by the recent sordid Restaurant 
Longchamps tax fraud case. Three of the convicted per- 
sons appealed without success and then petitioned for a 
writ of certiorari. At the trial and again in their petition 
these defendants indicated that there was no denial of the 
tax frauds charged, and raised only issues arising out of 
their alleged disclosure prior to the Treasury investiga- 
tions, and out of the use of their admissions and of the 
books of their corporations. 

Notwithstanding the admission of the tax frauds thus 
made in the petition, the government’s Brief in Opposition 
to the granting of certiorari discussed the facts relating 
to the fraud in as great detail as if the issue had been the 
sufficiency of the evidence in the Circuit Court of Ap- 
peals rather than the importance of petitioners’ questions 
for purposes of review of their case by the Supreme 
Court. All the shabby details were set out, the evidence 
relating to the alleged disclosure was discussed at length, 
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and the facts bearing on the credibility of one of the de- 
fendants and on his contradiction were stated in extenso. 
(This individual had made the grave mistake, inter alia, 
of testifying to a meeting with the Collector of Internal 
Revenue, alleged to have taken place at the precise time 
when that official was in fact meeting with eight very 
substantial and prominent fellow-citizens in connection 
with the affairs of the Governor Smith Memorial Fund). 
Moreover, the findings of the District Court, to the effect 
that the alleged disclosures were neither full nor frank 
nor voluntarily made, were not simply summarized, but 
were quoted in full. 

The consequence was, not so much that the Brief in 
Opposition was able to brush off the questions sought to 
be raised as never having been reached, but that there was 
necessarily generated a feeling in the mind of any reader 
that, whether the questions were reached or not, these pe- 
titioners were so clearly guilty of such a particularly out- 
rageous crime that jail was doubtless much too good 
for them.’ 

(c) No matter how long or short a Statement of Facts 
may be, it should always be written so as to advance the 
cause of the party on whose behalf it is prepared. It must 
not argue or editorialize; its strength lies in selection and 
juxtaposition, without of course ever appearing to in- 
volve the irrelevant. 

Frequently a Statement will be long, particularly when 
the record is long. In that event it should not be written 
as one continuous screed, but should be divided up, 
through the use of sub-headings, so that the reader can 
more easily grasp the relevance of what he reads.” 

® United States v. Lustig, 163 F. (2d) 85 (C. C. A. 2d, 1947), certiorari 


denied, 332 U. S. 775, 68 Sup. Ct. 88 (1947), rehearing denied, 332 U. S. 812, 
68 Sup. Ct. 106 (1947). 
10 Here are examples of subdivisions of statements in two recent cases, one 
civil, the other criminal. 
(a) Federal Trade Commission v. Cement Institute, 333 U. S. 683, 68 Sup. 
Ct. 793 (1948). 
The Federal Trade Commission’s complaint. 
The findings of the Commission. 
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And, when the Statement is long, it is even more neces- 
sary to write it so that the reader’s interest will never flag, 
but will always be held, and will always be carried in the 
direction that the advocate wishes it to go. And that 
endeavor must never be permitted to sag, even at the end, 
when the proceedings in the court below are being dis- 
cussed. 

It is a mistake to write simply, “The court below 
affirmed (R. 74),” when you could have written, “The 
court below affirmed on the ground that the evidence 
amply justified the jury in finding petitioner guilty as 
charged (R. 74).” Frequently the Statement can be, as 
it were, neatly buttoned up by a juicy quotation from the 
findings or opinion below: If you are appealing, sum- 
marize or quote the opinion below when it seems pretty 
obviously wrong, or summarize or quote from the dis- 
senting judge, or both. If, on the other hand, you are 
for the appellee, spread the conclusions or the apt quota- 
tion from the majority opinion, or do the same for the 
dissent when it seems unsound on its face. 

In short, write your statement of facts from beginning 
to end, from the first paragraph to the last, with this one 


The cement industry and respondents’ position therein. 
Absence of competition in the industry. 
Respondents’ multiple basing-point delivered-price system. 
Collective action to prevent competition and to maintain respondents’ 
ricing system. 
Effects of respondents’ combination. 
Violation of Section 2 of the Clayton Act. 
The Commission’s conclusion and order. 
The decision of the Circuit Court of Appeals. 
Chandler v. United States, — F. (2d) — (C. A. Ist, 1948). 
A. Appellant’s activities prior to Germany’s declaration of war 
against the United States on December 11, 1941. 
Appellant’s broadcasting activities in Germany, 1942-1945. 
C. The substance of appellant’s broadcasts and his intent to betray 
the United States. 
D. The overt acts submitted to the jury. 
(i) Arranging for and making recordings. 
(ii) Participating in conferences for the improvement or formu- 
lation of broadcasts. 
(iii) Participating in conferences for the resumption or continua- 
tion of broadcasting activities. 
Appellant’s apprehension and his return to the United States in 
custody. 
Appellant’s alleged insanity. 
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aim always before you, to write your Statement so that 
the court will want to decide the case in your favor after 
reading just that portion of your brief. 

Examples of matters that must be avoided.—The four 
outstanding horribles in brief-writing are: Unprofes- 
sional inaccuracy, unsupported hyperbole, unwarranted 
screaming, and personalities and scandalous matter. 

Most of these unpardonables crop up in portions of the 
brief other than the Statement; and, at least in my expe- 
rience, even the most unprofessionally unprofessional in- 
accuracy is generally met with in the argument portion 
of the brief (after the writer’s ardor has really been 
inflamed). 

Apart from those, which are really beyond the pale, 
the outstanding fault in too many Statements is a tendency 
to editorialize and to argue. 

3. Good, clear, forceful English—This is the next es- 
sential, though I shall do little more than state it. But 
the observations which follow may be suggestive, and 
possibly helpful. 

First, clarity is more important in a brief than literary 
excellence. Next, what you write should be grammatical. 
A lawyer is a professional man, in whom poor English 
should not be tolerated. I know that a good many brief- 
writers do not (perhaps because they can not) use good 
English, but there is really no excuse for any such per- 
formance. Offhand the only justified departure from the 
rules of grammar for a lawyer is the split infinitive, “to 
specifically perform.” In that instance alone, the English 
Department is of no help to the equity practitioner. 

I think, also, that a lawyer should be at pains in his 
briefs (whatever may be the case in pleadings and con- 
tracts) to minimize legal formalisms such as “the said,” 
“hereinbefore,” “thereinafter,” and the like; nor is it any 
longer a sign of learning to encumber a brief with ex- 
cerpts from the Latin—unless they are very pat indeed. 

The Statement, as has already been indicated at length, 
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should be straightforward, without embellishments and 
with a minimum of adjectives. It is not until the Argu- 
ment portion of the brief is reached that you change the 
pace, so to speak, of your prose, and, if I may mix a 
metaphor by mechanizing it, really turn on the steam. 
From then on, you argue! Of course, it is well not to 
press too hard at your own weak points, for frequently 
the skill of the advocate consists in skating deftly where 
the ice is thin (or even where there isn’t any ice at all). 
A good many situations will call for what has aptly been 
called “walking violently on eggs.” But you can’t write 
an Argument without arguing, and therefore statements 
which in law review articles might well be preceded with 
the professorial “it would seem” must be introduced in 
briefs by “‘it is therefore abundantly clear,” or, at the very 
least, by “it necessarily follows.” 

Moreover, when you really get to the heart of the case, 
don’t be afraid to hit hard, and don’t hesitate to write a 
fighting brief. There is nothing in brief-writing quite so 
fallacious as what, for want of a better term, I like to 
call the striped-pants complex, namely, the notion that 
it is somehow undignified to make a strong, hard-hitting 
argument. That idea is really on a par with the view that 
an advocate should be impartial, or has any business 
being so. 

Style is of course an individual matter. It may be that 
the Frenchman was right who said that style is the man 
himself. Certainly there is full opportunity in this field 
for the exercise of individual and personal judgments, 
since many different styles of writing may be equally 
effective. 

Ideally, the raw material for such a discussion in the 
present field would be a library full of briefs, with repre- 
sentative examples of good, bad, and indifferent extracted 
and compiled within the covers of a single casebook. But 
there are no such casebooks, and the available libraries 
are few and necessarily inaccessible to many practitioners. 
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Therefore I have selected my examples from opinions by 
former members of the Supreme Court, which are of 
course readily available in the reports. The portions of 
such opinions which follow the statement of the facts and 
issues are generally written in a more or less argumen- 
tative style, and thus are helpful here; and it may be 
noted that, since dissenting opinions are normally written 
with more zeal (if not indeed with somewhat less re- 
straint), dissents are an even more valuable source of 
forceful legal writing. 

In terms of familiar opinions, my own view—and I put 
the matter in terms of personal preference because it very 
largely comes down to that—my own view is that the 
most effective argumentative style is one like that of the 
jate Chief Justice Hughes, with possibly a touch of 
Holmes for the snappers at the ends of significant pas- 
sages. There is something powerful and inexorable about 
a Hughes opinion—I cite a few at random in the foot- 
note.” Read those opinions, get the feel of the pulsating, 
rhythmical, irresistible argument rolling on towards its 
predetermined end, and you will appreciate the force of 
really argumentative writing. Chief Justice Stone also 
wrote some good strong opinions, notably in dissent; those 
collected below seem to me outstanding, and to merit 
reading and rereading.” 

Other judges have their admirers also—but, I repeat, 
these are personal preferences. Cardozo, J., wrote beau- 

11 E.g., Apex Hosiery Co. v. Leader, 310 U. S. 469, 514 (dissent), 60 Sup. Ct. 
982, 84 L. ed. 1311 (1940); Labor Board v. Jones & Laughlin, 301 U. S. 1, 
57 Sup. Ct. 615, 81 L. ed. 893 (1937); United’ States v. Wood, 299 U. S. 123, 
57 Sup. Ct. 177, 81 L. ed. 78 (1936); Morehead v. N. Y. ex rel. Tipaldo, 298 
U. S. 587, 618, (dissent), 56 Sup. Ct. 918, 80 L. ed. 1347 (1936); Retirement 
Board v. Alton R. Co., 295 U. S. 330, 374, (dissent), 55 Sup. Ct. 758, 79 L. ed. 


a (1935) ; Sterling v. Constantin, 287 U. S. 378, 53 Sup. Ct. 190, 77 L. ed. 
375 (1932). 

12 E.g., Girouard v. United States, 328 U. S. 61, 70, (dissent), 66 Sup. Ct. 
826, 90 L. ed. 1084 (1946) ; Schneiderman v. United States, 320 U. S. 118, 170, 
(dissent), 63 Sup. Ct. 1333, 87 L. ed. 1796 (1943); United States v. Darby, 312 
U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 609 (1941); Helvering v. Gerhardt, 304 
U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 (1938); Morehead v. N. Y. ex rel. 
Tipaldo, 298 U. S. 587, 631, (dissent), 56 Sup. Ct. 918, 80 L. ed. 1347 (1936) ; 
we v. Butler, 297 U. S. 1, 78, (dissent), 56 Sup. Ct. 312, 80 L. ed. 
477 (1 ; 
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tiful English, but his opinions are too limpid and too 
lyrical to constitute the most effective argumentation. 
Holmes’ opinions are generally too epigrammatic for 
brief-writing, except as to the snapper sentences; a judge 
can rest on neatly phrased assertion, an advocate needs 
something more. The judge needs only to decide; the 
advocate must persuade. 

Some lawyers and judges urge that a brief should al- 
Ways contain short sentences. It is true that excessively 
long sentences result in turgidity. The force of Chief 
Justice White’s later opinions was very perceptibly 
marred by this quality, though assuredly they rolled on- 
ward to powerful conclusions.** But the constant use of 
short sentences to the exclusion of longer ones imparts 
a staccato quality to prose writing which also detracts 
from the final results. Mr. Justice Brandeis’ opinions 
always seemed to me to fall into that category; they were, 
however, crystal clear and wholly devoid of verbal em- 
broidery.* 

4. Argumentative headings——Headings should always 
be argumentative rather than topical or even assertive. 
For instance, say “This suit is barred by laches because 
brought twenty-five years after the issuance of the orig- 
inal certificate” rather than “This suit is barred by 
laches.” The first gives the argument in a nutshell, the 
second does not—though certainly the second assertive 
heading is infinitely more effective than the merely top- 
ical, “The question of laches.” Similarly, say “Appel- 
lant had notice of the defect and therefore is not a holder 
in due course” in preference to “Appellant is not a holder 
in due course” or to “Appellant’s contention.” 

Sub-headings should likewise be argumentative rather 





13 F.g., Selective Draft Law Cases, 245 U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 
349 (1918); Minneapolis & St. Louis R. R. v. Bombolis, 241 U. S. 211, 36 
Sup. Ct. 595, 60 L. ed. 961 (1916). 

14 F.g., Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 341, (con- 
curring opinion), 56 Sup. Ct. 466, 80 L. ed. 688 (1936); Louisville Bank v. 
Radford, 295 U. S. 555, 55 Sup. Ct. 854, 79 L. ed. 1593 (1935) ; New State Ice 
Co. v. Liebmann, 285 U. S. 262, 280, (dissent) 52 Sup. Ct. 371, 76 L. ed. 747 
(1935) ; Wan v. United States, 266 U. S. 1, 45 Sup. Ct. 1, 69 L. ed. 131 (1924). 
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than topical or merely assertive, primarily because all 
are collected in the index at the beginning of the brief, 
and are thus frequently read first by any judge who wants 
to get the argument in abbreviated compass. You lose 
a lot, therefore, if your sub-headings are not precise and 
specific. If your headings and sub-headings are properly 
argumentative, your argument starts at page i of the brief, 
and the court will not need to go beyond that point to 
catch the gist of your position at a quick glance. 

Collecting all the headings and sub-headings in the 
index has also this important incidental advantage: it 
discloses whatever lack of uniformity may have crept into 
them in the course of your writing, and so provides a con- 
venient opportunity for strengthening revisions (and, it 
may well be, for catching misprints and the almost inev- 
itable juxtaposition of “appellant” and “appellee”). 

Perhaps this is as good a place as any for the admoni- 
tion that a main heading should never be followed by 
just a single sub-heading. If a proposition cannot be 
divided into more than one part, it is being restated. 
Therefore, if you find yourself unable to work out more 
than one sub-heading, the difficulty is that your main 
heading is improperly formulated; you had better re- 
write it. 

Here is an example of some argumentative headings 
and sub-headings, taken from the index page of the pre- 
vailing brief in a fairly celebrated case,*° which are suffi- 
ciently detailed and precise to give the reader the very 
heart of the party’s contentions: 


1. It has always been held that one of the incidents of a lawful 
arrest is the right to search the premises under the control of 
the person arrested for the instrumentalities of the crime of 
which he is accused, and that such a search is a reasonable 
one within the Fourth Amendment. 


A. The cases in this Court prior to 1927 establish that the 
right to search premises for instrumentalities of crime is 
an incident of a lawful arrest therein. 


15 Harris v. United States, 331 U. S. 145, 67 Sup. Ct. 1098, 91 L. ed. 1399 
(Hey. 
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. There may be an exception permitting search of the 
premises for evidentiary papers incident to a lawful ar- 
rest in cases where a crime is actually being committed 
in the presence of the arresting officers. 

C. The Go-Bart and Lefkowitz cases have been uniformly 
understood to hold that a search of premises incident to a 
lawful arrest has as wide a scope as a search authorized 
by a search warrent, and is limited to the objects for which 
such a warrant could issue. 

. The right to search premises under the accused’s control 
for instrumentalities of crime as an incident to his lawful 
arrest is of ancient origin, and its recognition by the courts 
represents not an encroachment on constitutional protec- 
tions but rather a reaffirmation of their original boundaries. 


You may read all this and disagree, and certainly later 
decisions have substantially whittled down the proposi- 
tions established in the particular case; the point here 
is that, after reading these detailed, specific, and argu- 
mentative headings, you know precisely the substance and 
scope of the argument. 

Here is another example, likewise taken from the pre- 
vailing brief in a recent case,’ which also sets forth a 


party’s arguments, in this instance in step-by-step pro- 
gression: 


1. The railroads’ refusal to make direct delivery of livestock to 
sidings located on their line is a breach of their legal duty to 
the public as common carriers, which the Commission had 
power to remedy by its order. 


A. If Track 1619 were owned by the New York Central, then 
clearly the Interstate Commerce Act has been violated, 
and the Commission’s order would be unassailable. 

B. In view of Section 1(3)(a) of the Interstate Commerce 
Act, the situation is not altered in any respect by the cir- 
cumstance that Track 1619 is owned by a non-carrier. 

C. Nor is the situation altered by reason of the New York 
Central’s contract with the Stock Yards which provides 
expressly for discrimination against livestock, since com- 
mon carriers cannot by contract relieve themselves from 
their duties to the public. 

D. The Stock Yards’ right, if any, to compensation from the 


16 See McDonald v. United ey 335 U. S. 451, 69 Sup. Ct. 191; Trupiano v. 
United States, 334 U. S. 68 Sup. Ct. 1229’ (1948) ; Johnson v. United 
States, 333 U. S. 10, 68 Aang Ct. 367 M1948) ; ; cf. United States v. Di Re, 332 
U. S. 581, 68 Sup. Ct. 222 (1948). 
apatite’ States v. Baltimore & Ohio R. Co., 333 U. S. 169, 68 Sup. Ct. 494 
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New York Central for the use of its land has no bearing 
upon the validity of the Commission's order requiring the 
railroads to perform their duties to the public. 


There were additional points, but the foregoing was 
the nub of the argument. Again, the reader is left in 
no possible doubt as to the substance or the progression 
of the propositions presented. 

Here is another example, this time of reasonably argu- 
mentative headings, but of only topical sub-headings: 


1. Section 266 of the Judicial Code, requiring the hearing and 
determination by three judges of applications for certain in- 
terlocutory injunctions, is not applicable to this case. There- 
fore the three-judge trial court convened pursuant to section 
266 was without jurisdiction to issue the interlocutory injunc- 
tion and abused its discretion in doing so. 

No state statute involved. 

As to order of administrative board or commission. 

———_——- v. —— discussed and distinguished. 

Section 266 inapplicable where order affects only par- 
ticular district and is of limited scope. 


Conclusion. 
* * * * * * * * * 
3. This action is a suit against the State of ————_——_—, of 


which the Supreme Court has exclusive jurisdiction awarded 
in section 233 of the Judicial Code. Being without jurisdic- 
tion for this reason, the trial court abused its discfetion in 
granting the interlocutory injunction. 
Statutes. 
Officers’ authority as to state court suit. 
Grounds for state court suit. 
As to agreement discharging liability. 
This is a suit against the State. 


Quite apart from any substantive aspects, the main 
headings are weakened by being divided into two senten- 
ces, and of course the force of the sub-headings is almost 
completely lost by being rendered topical; the reader 
does not and cannot obtain any clue to the party’s position 
from reading them. Specifically, “—— v. discussed 
and distinguished” would have been much stronger had 
it been rendered as, “ v. is not controlling be- 











cause ——,,” going on to indicate briefly why not con- 
trolling. “This is a suit against the State” is assertive 
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rather than topical, but, since it does not go on to say why 
the suit is one against the state, it is not argumentative. 
“Section 266 is inapplicable where order affects only par- 
ticular district and is of limited scope” is the best of the 
lot—but it would have been even better if instead of 
“where order” there had been written “because the order 
here.” Then the sub-heading would have read, “Section 
266 is inapplicable because the order here affects only a 
particular district and is of limited scope”—and then it 
would have been a good, thumping, argumentative sen- 
tence. 

Perhaps it should be added, with reference to the main 
heading under 3, that if the trial court really was with- 
out jurisdiction, its issuance of an interlocutory injunc- 
tion would have been somewhat worse than an abuse of 
discretion—the latter expression being one that implies 
the existence of jurisdiction. It is therefore not a good 
heading. A heading should, at the very least, be consis- 
tent with itself, and should not generate disbelief or oppo- 
sition on a first reading. 

Possibly there is one situation where merely topical 
headings are justified, namely, when you are simply ana- 
lyzing the authorities, and are presenting them in a spirit 
of sweet reasonableness, i.e., where it doesn’t make much 
difference which of several lines the court will take since 
they all lead to the same result. But with perhaps that 
single exception, failure to set off the various stages in 
the Argument portion of the brief with full and detailed 
argumentative headings detracts materially from the 
brief’s effectiveness. 

5. Appealing formulation of the questions presented.— 
By “appealing” in this connection is meant a phraseology 
which most effectively impels the reader to answer the 
question posed in the way that the writer wants him to 
answer it. Consequently this is an extremely important 
item, particularly since by stating well the question pre- 
sented you are really choosing the battleground on which 
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your litigation will be contested. And the formulation of 
the question is particularly important whenever review 
by a higher tribunal is discretionary, as for example 
certiorari in the United States Supreme Court and appeal 
by leave of the higher court in numerous other jurisdic- 
tions. In that situation permission or refusal to go higher 
frequently depends in very large measure on the framing 
of the question. On behalf of the petitioner or appellant 
you induce review by making the question appear im- 
portant and the result below wrong; contrariwise, when 
the object to be obtained is the denial of review, the ques- 
tion should be framed so as to minimize the importance 
of what is involved. 

Two forms will fit almost every case. The first and 
more usual form is to use a sentence beginning with 
“whether,” e.g., “Whether post-mortem declarations are 
admissible.” ‘The second, usually appropriate only for 
the more complicated cases, is to state the salient facts 
and then to add, “The question presented is whether in 
these circumstances the later proceeding is barred by the 
earlier judgment.” ‘This second method may also be ap- 
propriate whenever the simple statement of the question 
does not make the case appear to be sufficiently interesting 
or appealing. 

In using the first form, the essential technique, gener- 
ally, is so to load the question with the facts of the particu- 
lar case or with the relevant quotations from the statute 
involved, fairly stated, that you can practically win the 
case on the mere statement of the question it presents. 
Please observe the caveat: fairly stated. If an excess of 
zeal leads you to state the question unfairly, the thing will 
boomerang and explode in your face—which is to say, in 
your client’s case. 

Let me take up some examples: 

First is a tax case, involving a very wealthy father in 
the surtax brackets, who owned certain gilt-edged bonds. 
Before the coupons matured, he clipped them and gave 
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them to his son as a gift. When the coupons matured, 
they were cashed by the son who returned the proceeds as 
income on his return. The revenue officials undertook 
to tax the father for the income from the coupons. 

How phrase the question? The Commissioner of In- 
ternal Revenue could have stated it as ““Whether a man is 
taxable on income which his son receives’—but that 
would hardly have induced any court to say “Yes.” So he 
stated the question as follows (first example is from the 
petition, second from the brief on the merits) : 

1. Whether the owner of coupon bonds should include in his 


gross income the amount of coupons which he detached and 
gave to his son several months prior to maturity. 


2. The taxpayer owned coupon bonds. Several months prior 
to maturity of the interest coupons he detached them and gave 
them to his son, retaining the bonds themselves. Is he relieved 
of income tax with respect to such interest coupons? 


Both are well formulated questions. The second is 
probably a shade the better because it stresses that the tax- 
payer retained the bonds and then asks on top of that 
whether he is relieved from tax. The Supreme Court, 
by 6 to 3, held that he was not.** Note also the.change in 
the form of the question presented, from the one-sentence 
“whether” form to the fact-statement-plus-question form, 
all in the direction of adding appeal. The significant 
point is less the result in the particular case than the way 
it illustrates to what extent phrasing the question may be 
a problem in applied semantics. 

Another example is taken from the case of the Week- 
End Sailor—the member of the Temporary Reserve of 
the Coast Guard who patrolled the waterfront in his spare 
time and then insisted that he was entitled to veterans’ 
preference in subsequent federal employment. Here 
again, the question stated the case, and here again, certior- 
ari was granted and the decision below, which held such 


18 Helvering v. Horst, 311 U. S. 112, 61 Sup. Ct. 144, 85 L. ed. 75 (1940). 
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an individual to be a veteran, was promptly reversed.” 
The question as stated: 


Whether members of the Volunteer Port Security Force, a 
branch of the Temporary Coast Guard Reserve, who were as- 
signed duty periods (here, of less than six hours a week) in order 
to interfere as little as possible with their hours of regular 
civilian employment during their enrollment, who could be dis- 
enrolled at their own request upon representation that their duty 
assignments conflicted with such civilian employment, who were 
not subject while on duty to transfer away from their homes 
without their consent, and who remained at all times subject to 
the draft provisions of the Selective Training and Service Act, 
1940, are entitled to preference in federal employment as “‘ex- 
servicemen . . . who have served on active duty in any branch 
of the armed forces of the United States, during any war,” within 
the meaning of the Veterans’ Preference Act of 1944. 


It should be remembered that these techniques are 
equally applicable to every kind of case, and are not in 
any sense limited to the somewhat esoteric public law 
cases which fall to the lot of government counsel to han- 
dle. Here is an example involving a real estate title which 
could well arise in any country lawyer’s office at the court- 
house square; the question as phrased was— 


Whether a lost grant of a fee simple title may be presumed 
when there has been only spasmodic possession at long intervals, 
where the original grant and the first mesne conveyance in a 
complete chain of title disclose the defect in the claimed title and 
show that only a five-year lease was granted by the sovereign, 
and where no record of a grant from the sovereign appears al- 
though the law required records of such grants to be kept. 

There’s your chain of titlke—and your case—in a nut- 
shell. And that is an example of almost universal utility, 
since a land-title dispute could and does arise anywhere.™ 

Additional examples.—It goes without saying that not 
all situations are adapted to the loading-with-facts tech- 
nique of formulating the question presented. But the 
question presented in any case can be clearly and appeal- 


ingly stated—or, contrariwise, unclearly and unappeal- 


19 Mitchell v. Cohen, 333 U. S. 411, 68 Sup. Ct. 487 (1948). 

20 This particular one arose in Hawaii; the Ninth Circuit decided it twice, 
one for one side and then for the other; and the Supreme Court split 5-4. 
poms States v. Fullard-Leo, 331 U. S. 256, 67 Sup. Ct. 1287, 91 L. ed. 1474 
(1947). 
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ingly. It will probably be helpful to set out here as 
examples the questions presented in other cases. The first 
statement in each instance is the petitioner’s formulation 
of the question, the second is the respondent’s. As it hap- 
pens, review was denied in each instance, but nothing 
turns on that for present purposes. The significant point 
for the student of the process is to inquire which of the 
rival statements is more effective, and why; and whether 
in his judgment the parties could have stated the problem 
for their purposes more effectively than they did. (For 
convenience in reference, the citations to the opinions be- 
low are included in the footnotes.) 


(A) Petitioner: 


1. Is the Petitioner a native, citizen, denizen or subject of a 
“hostile nation or government” liable as such “to be apprehended, 
restrained, secured and removed,” as an alien enemy? 

2. Is the Petitioner a citizen of the Third German Reich or 
the German Nation or Government? 


Respondent: 


Whether an alien, born in Bohemia, then a part of the 
Austro-Hungarian Empire, in 1905, who later became a Czecho- 
slovakian citizen when the place of his birth was included in 
that country after World War I, and who, after the Munich 
Pact of 1938, while in the United States, petitioned to be and 
was recognized as a German citizen, is now a citizen or subject 
of an enemy country within the meaning of the Alien Enemy 
Act of 1798, despite the reoccupation of the territory of his birth 
and former residence by Czechoslovakia.”* 


Petitioner’s questions are too generalized to be inform- 
ative. Respondent on the other hand has set forth the 
facts in his question, through use of the “loading” tech- 
nique, and has framed it in such a way that there is but 
little doubt of the answer. 


(B) Petitioner A: 


The question presented is whether or not a retired United 
States District Judge is entitled to increased compensation at the 
rate of $15,000 per year provided for District Judges by the Act 


21 United States v. Carusi, 157 F. (2d) 732 (C. C. A. 3d, 1946), certiorari 
denied, 330 U. S. 842, 67 Sup. Ct. 1081, 91 L. ed. 1288 (1947). 








ESSENTIALS OF AN EFFECTIVE APPELLATE BRIEF 165 


of July 31, 1946 (Public Law 567, 79th Congress), in lieu of 
the salary of $10,000 per year currently being paid. 


Petitioner B: 


1. Whether the new salary law applies to retired judges of 
whom petitioner is one; whether it is open to construction and 
legislative history to impose upon it an implied exception of 
“retired” judges and petitioner from it and the increase of 
salaries granted by it to all district judges. 

2. Whether the so-called retirement law is “a special refer- 
ence” or “specific aspect” or consideration of salaries of “retired” 
judges and “fixing” the same; whether exercise of the privileges 
or options of said law is acceptance of an offer on condition that 
“he should continue to draw the salary he was receiving when he 
retired” and restricting him thereto despite the subsequent new 
salary law and its increase of salary, whether it operates as an 
implied exception imposed on the new salary law to exclude 
“retired” judges and petitioner from the grant thereof; and 
whether the “retirement” law is of any legal effect save to condi- 
tionally authorize appointment of additional judges without per- 
manent increase in the number thereof, and in all else futile, 
superfluous verbiage affecting the status and salary right of 
petitioner not at all. 


Respondent: 


Whether petitioners, who had retired as United States Dis- 
trict Judges prior to July 31, 1946, are entitled to be paid at the 
rate of $15,000 per year, as provided by the Act of July 31, 1946, 
for “each of the judges of the several district courts” when the 
judges’ retirement act provides for payment to a retired judge 


of “the salary of which he is . . . in receipt” at the time of re- 
tirement, and when the salary received at that time was $10,000 
a year.”* 


Petitioner A has stated the question clearly and with- 
out trimmings; Petitioner B’s statement is—well, not 
very helpful; while respondent by quoting the two stat- 
utes in his question has made it pretty plain that the 
judges retired prior to 1946 were just out of luck—which 
is what was held.” 

Additional examples are legion. But the principle is 
always the same, that the most appealing statement of the 


22 Bourquin v. United States, 108 Ct. Cl. 700, 72 F. Supp. 76 (1947); cer- 
tiorari denied, 332 U. S. 762, 68 Sup. Ct. 66 (1947). 

23 Subsequently Congress changed the law, so that the retired judge now gets 
io of salary increases occurring after retirement. 28 U.S. C. (1948) 
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question is always the one which most effectively impels 
the reader to want to answer it as the writer of the ques- 
tion wanted him to. 

6. Sound analysis of the legal problem in argument on 
the law.—We come now to the body of the brief, the 
argument proper. If and to the extent that a question 
of law is to be argued, then the essential for an effective 
brief is that the legal problem involved be carefully and 
soundly analyzed. Here the basic problem for the brief- 
writer is to determine which are the principal questions 
and which the subsidiary ones; what to do when there 
are alternative propositions, any one of which is sufficient 
to prevail; and in which order the points on which one 
relies should be presented. 

These are, obviously, not matters as to which one can 
profitably be dogmatic, but a good rule of thumb is to 
put one’s best foot forward. 

(a) Where there are no alternatives, 7. e., where you 
must prevail on every point in order to win, the only 
solution is to set forth your points in logical step-by-step 
progression. This is subject to the qualification that, if 
there is no particular logical sequence, the point which 
goes to the very heart of the matter, that strikes the jugu- 
lar, should always be argued first. 

Let me take some examples: 

(1) In the Harris search-and-seizure case,“ the off- 
cers arrested Harris under a warrant, then searched his 
apartment for the instrumentalities of the crime for which 
he was arrested, and in the course of that search found 
the contraband for the possession of which he was tried 
and convicted. In order to sustain the conviction, it was 
first necessary to show that the officers had a right to 
search, next that this right extended to all of Harris’s 
apartment, and finally that they could retain any contra- 
band discovered in the course of that search. The point 


acy v. United States, 331 U. S. 145, 67 Sup. Ct. 1098, 91 L. ed. 1399 
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first mentioned was basic and hence it was argued first; 

the others followed logically thereafter. Here was the 
sequence of points: 

1. It has always been held that one of the incidents of a lawful 

arrest is the right to search the premises under the control of the 

person arrested for the instrumentalities of the crime of which 


he is accused, and that such a search is a reasonable one within 
the Fourth Amendment.** 

2. The search was not a general exploratory search for evi- 
dence of crime. 

3. The search was not improper because it extended beyond 
the precise portion of the premises where petitioner was arrested. 

4. The seizure of the Selective Service documents and their 
introduction in evidence were proper. 


(II) In the Hackfeld Alien Property case,” the facts, 
briefly, were that Hackfeld’s Hawaiian property had 
been seized during the first War; that it was returned to 
him, pursuant to an Executive Allowance signed by the 
President, on a determination that he was an American 
citizen; that thereafter he sought a further recovery, 
after which the government brought a cross-action for 
the return of alleged overpayments, asserting that Hack- 
feld had never been an American citizen as a matter of 
law, and that he had, through his fraud, induced the de- 
termination that he was one. The trial judge directed a 
verdict in favor of the government on the sole basis that 
Hackfeld had always been a German and that the addi- 
tional payments had in consequence been made without 
authority of law; Hackfeld’s estate appealed. 

On the appeal, the government had to show first, that 
the court had properly gone behind the Presidential al- 
lowance; next, that a certain tax proceeding was not res 
judicata as to Hackfeld’s citizenship; third, that the trial 
judge was right as a matter of law in ruling as he did; 
and, finally, that the facts of record as to Hackfeld’s 
fraud were sufficient for alternative support of the judg- 





25 For the subheadings under this point one. 39 157-158, supra. : 
26 United States v. Rodiek, 117 F. (2d) 588 (C. C. A. 2d, 1941), rehearing 


denied 120 F. (2d) 760, (C. C. A. 2d, 1941), affirmed by an equally divided 
court, 315 U. S. 783. See also Rodiek v. United States, 100 C. Cls. 267. 
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ment. So the brief filed in the Second Circuit presented 
the main points in that order: 


1. The Executive Allowance in No Way Constituted a Bar 
to This Action. 

2. The Federal Estate Tax Proceeding is No Bar to this 
Action. 

3. Hackfeld Never Became An American Citizen. 

4. The District Court Should Have Directed a Verdict in Ap- 
pellees’ Favor on the Ground of Fraud. 

It is proper to note, however, that these last headings 
are assertive and not argumentative, and therefore not to 
be commended as headings. 

(b) When you have alternative grounds, place the 
most appealing one first—and by “most appealing” in 
this connection is meant the proposition which evokes the 
least judicial sales resistance. 

(1) For instance, in cases involving judicial review of 
administrative action, when you are appearing for the 
agency, show that the agency was right before you start 
to argue that, right or wrong, its determination is not 
subject to judicial review. The other order may be more 
logical, but it involves substantially more judicial reluc- 
tance; courts don’t like to be told that their jurisdiction 
to review is limited. 

Thus, in the case which involved the scope of a rail- 
road’s release under the Transportation Act of 1940,” 
the two main headings in support of the administrative 
action giving that release full effect were as follows: 

1. Claims to lands granted by the Acts of 1874 and 1904 in 
lieu of lands granted by the 1866 Act and thereafter relinquished 
were extinguished by the release here executed pursuant to the 
Transportation Act of 1940. 

2. Apart from the merits, the Secretary’s construction of the 
interrelationship between the Acts of 1866, 1874, 1904, and 1940 
involved the exercise of discretion, was reasonable, has not been 


shown to be clearly wrong, and thus is impregnable to man- 
damus. 


As it happened, the Court went directly to the merits 


oa v. Santa Fe P. R. Co., 329 U. S. 591, 67 Sup. Ct. 540, 91 L. ed. 527 
( ). 
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and upheld the Secretary,” but the same technique em- 
ployed in similar cases may well lead to decisions resting 
on non-reviewability.” In any event, courts are much 
more inclined to withhold their hand after first being con- 
vinced that the administrative officer was right—which is 
simply another illustration of the principle that courts 
delight to do substantial justice or, at the very least, that 
they are perceptibly influenced by “the equities.” 

(II) Similarly, where one alternative involves distin- 
guishing away a recently decided case while the other 
has a clear path not thus obstructed, put the latter first 
to avoid the reluctance which courts always feel when 
asked to reshape their recent precedents. Asking a court 
to overrule or modify a case but lately decided, after full 
consideration and over strong dissent, always involves a 
heavy uphill pull. 

(111) It may happen on occasion that correct analysis 
and effective presentation require the broader and more 
difficult proposition to be argued first. A striking illus- 
tration of such an instance was the case which involved 
the refusal of the Rhode Island courts to enforce treble- 
damage actions for overcharges in violation of OPA ceil- 
ings, on the ground that these were actions for penalties 
based on the statute of a foreign sovereign! *° 

Two questions were involved, one being whether such 
a proceeding was really an action for a penalty, and the 


28 Jd. at p. 597. “We agree with the District Court. We think, as it held, 
that the Secretary of the Interior’s construction of the 1940 Act was clearly 
right. Therefore, we do not discuss the Government’s contention that, since the 
Secretary’s construction was a reasonable one, it was an allowable exercise of 
his discretion which should not be set aside by injunction or relief in the nature 
of mandamus. See Santa Fe P. R. R. v. Work, 267 U. S. 511, 517; cf. Santa 
Fe P. R. R. v. Lane, 244 U. S. 492.” 

29 Cf. Wann v. Ickes, 67 App. D. C. 291, 92 F. (2d) 215 (1937); Lyders v. 

Ickes, 65 App. D. C. 379, 84 F. (2d) 232 (1936). It is not clear how far the 
“impregnable to mandamus” rule, which reached its highest flowering under 
the fostering care of the most conservative judges (Wilbur v. United States, 
281 U. S. 206, 50 Sup. Ct. 320, 74 L. ed. 809 (1930) (Van Devanter, J.); 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 698, 47 L. ed. 1074 
(1903) (Peckham, J.) ), may have survived the judicial review provision of the 
Administrative Procedure Act, 60 Strat. 243 ye 5 U. S. C. 1009 (1946). 
See Snyder v. Buck, 75 F. Supp. 902 (D. C., 1948). 
30 Testa v. Katt, 330 U. S. 386, 67 Sup. Ct. $10, 1 L. ed. 967 (1947). 
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other whether, even if it was, it could be maintained none 
the less. The argument for the plaintiff (joined by the 
Price Administrator as intervenor) was that, under the 
federal rule, the action was not one for a penalty, but 
that, even so, the state courts were bound to enforce it. 
Which point should be argued first? The quotation is 
from the first argument paragraph of the prevailing brief: 


We assume arguendo at the outset that the present action— 
a consumer’s action for treble damages under Section 205(e) of 
the Emergency Price Control Act as amended—is an action for 
a penalty even though the actual recovery here was limited to 
the amount of the overcharge plus an attorney’s fee. We make 
that assumption in order to bring more sharply into focus our 
contention that, since the courts of Rhode Island are open to 
actions for penalties founded upon state law, they cannot con- 
sistently with the Supremacy Clause of the Constitution refuse 
to take jurisdiction of similar actions founded on federal law. 
Thereafter, once the basic question of discrimination against a 
federal cause of action is disposed of, we proceed to show that, 
since the consumer’s action under the Emergency Price Control 
Act is a federal right, its nature must be judged by federal stand- 
ards, and that, under the decisions of this Court, it is clearly a 
remedial action and not one for a penalty, even though multiple 
damages plus an attorney’s fee may be recovered. That being 
so, a fortiori the Rhode Island courts cannot refuse to entertain 
such actions. 


The Court followed this approach, assumed without 
deciding that the section in question was a penal statute, 
and then held that the state courts were not free under 
Article VI of the Constitution to refuse enforcement of 
the claim.” 

(IV) The advocate’s problem is underscored by the 


31 “For the purposes of this case, we assume, without deciding, that § 205(e) 
is a penal statute in the ‘public international,’ ‘private international,’ or any 
other sense. So far as the question of whether the Rhode Island courts prop- 
erly declined to try this action, it makes no difference into which of these cate- 
gories the Rhode Island court chose to place the statute which Congress has 
passed. For we cannot accept the basic premise on which the Rhode Island 
Supreme Court held that it has no more obligation to enforce a valid penal law 
of the United States than it has to enforce a penal law of another state or a 
foreign country. Such a broad assumption flies in the face of the fact that the 
States of the Union constitute a nation. It disregards the purpose and effect 
of Article VI of the Constitution which provides: ‘This Constitution, and the 
Laws of the United States which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any State to the Con- 
trary notwithstanding.’” Jd. at p. 389. 
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comparison of example (III) above with examples (1) 
and (II): When is it appropriate to argue the easier 
point first and when the harder one? The only honest 
answer, of course, is “it all depends”—because there just 
isn’t any ironclad rule which will fit every case. Normally 
it is sound technique to start on the line of least resist- 
ance, but occasionally a situation will call for grasping 
the nettle firmly, for arguing the really difficult point at 
the outset. The last example discussed illustrates such a 
situation—and it’s simply up to the lawyer handling the 
case to decide which approach is more likely to succeed. 
There is no ready-made rule of thumb to save one from 
the pain of choosing which course to pursue—but once 
you decide, adhere to the approach you have selected, and 
don’t wobble back and forth as though you still couldn’t 
decide. 
Matters to Be Avoided 


(a) Weak propositions. Perhaps the most important 
admonition under this heading is to avoid arguing weak 
questions or any in which you have no faith; their inclu- 
sion only serves to weaken the rest of your argument, and 
may well result in serious prejudice to your case. 

I have had in my own recent experience an object les- 
son in this proposition, in the Di Re case.” There the 
question, stated most favorably for the prosecution, was, 
“Whether, when officers have been informed that contra- 
band is to be transferred at a certain place, and their ob- 
servations reasonably justify the conclusion that a transfer 
has taken place in an automobile at such place, they are 
justified in searching and arresting a third person present 
in the automobile about whom they had no previous in- 
formation.” In the petition for certiorari it was urged, 
first, that Di Re’s search could be justified without regard 
to the validity of his arrest, under the principle that a 
vehicle may be searched by officers having reasonable 


32 United States v. Di Re, 332 U. S. 581, 68 Sup. Ct. 222 (1948). 
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cause to believe that it is being used to carry contraband ;* 
and, second, on the ground that, in any event, probable 
cause existed for the arrest.* 

After the petition was granted, and in the course of 
working on the brief on the merits, I was beset with doubts 
as to the soundness of the first proposition, because after 
all it is quite a step from searching the automobile to 
searching the people who ride in it. In the end, we re- 
versed the order of the points in the brief, arguing first 
that “The search of respondent was justified as incident 
to a lawful arrest,” and second, that “Alternatively the 
search of respondent was justified as incident to the search 
of a moving vehicle reasonably believed to be carrying 
contraband.” At the oral argument I simply stated the 
alternative point, and did not in any sense bear down on 
it. But my real mistake was in leaving it in at all. It 
was a weak point, I had no faith in it, and yet it colored 
the entire case. We lost, and the Court’s opinion took up 
and demolished our weak ground first. By the time that 
was disposed of, the Court was in a fine frame of mind 
to do execution on our strong point—and it did just that. 

The weak point, then, didn’t help; it only undermined 
the good point. I don’t mean that we would necessarily 
have prevailed on the stronger point, but at least it would 
have been considered and disposed of in a more favorable 
setting. So I say, with the conviction derived of painful 
experience, avoid arguing questions in which you have 
no faith. 

(b) Hornbook generalizations. Another sound cau- 
tion is to avoid emphasizing or relying upon elementary 
or hornbook propositions. Any time, for instance, that a 


33 See Scher v. United States, 305 U. S. 251, 59 Sup. Ct. 166, 83 L. ed. 159 
(1938); Husty v. United States, 282 U. S. £94, 51 Sup. Ct. 240, 75 L. ed. 629 


(1931) ; Carroll v. United States, 267 U. S. 132, 45 Sup. Ct. 280, 69 L. ed. 
543 (1925). 
84 Judge Clark had said, dissenting below, “. .. police officers cannot be 


held unreasonable in declining to view as a mere bystander one who accompan- 
ies a criminal to a crime rendezvous.” United States v. Di Re, 159 F. (2d) 
818, 820 (C. C. A. 2d, 1947). 
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lawyer goes all out on the presumption of constitution- 
ality, it all but indicates that he very much doubts the 
validity of the statute on which he is relying. Similarly, 
any time a brief dealing with a question of statutory con- 
struction cites Holy Trinity Church v. United States, 143 
U. S. 457, 12 Sup. Ct. 511, 36 L. ed. 226 (1892), an astute 
court at once recognizes that it is being asked to rewrite 
a law in the way the legislature should have done but 
didn’t. 

There are other indicia of last resort arguments also, 
points that should simply not be made because to make 
them amounts to giving the court a signal that your case 
is hopeless—and that you know it is hopeless. In this 
category fall most of the equal protection clause conten- 
tions in constitutional matters,* and, in criminal appeals, 
arguments that the indictment was duplicitous or that the 
court erred in not granting the motion for a bill of par- 
ticulars. 

(c) Requests to overrule cases. Another line of argu- 
ment which it is usually desirable to avoid is the out- 
and-out request that a governing precedent be squarely 
overruled. Lower courts can’t overrule cases (although, 
believe it or not, they are on occasion asked to do so),” 
and the courts of last resort are reluctant to do so. This 
is true even in that most open-minded of tribunals, the 
Supreme Court of the United States as now constituted. 
It is always easier, particularly when the precedent in the 


35 “But, it is said, however it might be if this reasoning were applied gener- 
ally, it fails when it is confined to the small number who are in the institutions 
named and is not applied to the multitudes outside. It is the usual last resort 
of constitutional arguments to point out shortcomings of this sort.” Buck v. 
Bell, 274 U. S. 200, 208, 47 Sup. Ct. 584, 71 L. ed. 1000 (1927), per Holmes, J. 

36 This is perhaps subject to the qualification that on occasion lower courts 
or lower court judges correctly divine that a decision of a court of last resort 
is about to be overruled. See Barnette v. West Virginia State Board of Ed., 
47 F. Supp. 251 (S. D. W. Va. 1942), where the court, per Parker, Circ. J., 
correctly foretold the impending demise of Minersville School Dist. v. Gobitis, 
310 U. S. 586, 60 Sup. Ct. 1010, 84 L. ed. 1375 (1940); and United States v. 
Girouard, 149 F. (2d) 760, 764-767 (C. C. A. Ist, 1945), where Woodbury, 
Circ. J., dissenting, accurately predicted the early end of the Schwimmer (279 
U. S. 644, 49 Sup. Ct. 448, 73 L. ed. 889 (1929)) and Macintosh (283 U. S. 
605, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931)) cases. See note 37, infra. 

2 
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way is of fairly recent vintage, to suggest distinctions and 
differentiations, and frequently an effective technique is 
to talk around the offending case and give it a form of 
silent treatment, by emphasizing the principles which 
lead to a different conclusion. At the very least, this tech- 


nique may result in a favorable decision on another 
ground. 


Of course there will be instances when a lawyer must 
ask for a case to be overruled. The progress of constitu- 
tional law from 1937 to 1946 is full of instances where 
old precedents were squarely overruled, generally at the 
request of counsel.*’ But the basic reluctance to overturn 


87 West Coast Hotel Co. v. Parrish, 300 U. S. 379, 57 Sup. Ct. 578, 81 L. ed. 
703 (1937), overruling Adkins v. Children’s Hospital, 261 U. S. 525, 43 Sup. 
Ct. 394, 67 L. ed. 785 (1923); Helvering v. Producers Corp., 303 U. S. 376, 
58 Sup. Ct. 623, 82 L. ed. 907 (1938), overruling Burnet v. Coronado Oil & 
Gas Co. 285 U. S. ” 52 Sup. Ct. 443, 76 L. ed. 815 (1932), and Gillespie v. 
Oklahoma, 257 U. S. 501, 42 Sup. Ct. 171, 66 L. ed. 338 1922); Erie R. Co. 
v. Tompkins, 304 u. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188 (1938), overruling 
Swift v. Tyson, : yang 1, 10 L. ed. 865 (1842) ; Graves v. New York ex rel. 
O’Keefe, 306 U. 466, 59 Sup. Ct. 595, 83 L. ed. 927 (1939), overruling Col- 
lector v. Day, it “Wall. 113, 20 L. ed. 122 (1870), and New York ex rel. 
Rogers v. Graves, 299 U. S. 401, 57 Sup. Ct. 269, 81 L. ed. 306 (1937); O’Mal- 
ley v. Woodrough, 307 U. S. 277, 59 Sup. Ct. 838, 83 L. ed. 1289 ( 1939), over- 
ruling Miles v. Graham, 268 U. S. 501, 45 Sup. Ct. 601, 69 L. ed. 1067 (1925) ; 
Madden v. Kentucky, 309 U. S. 83, 60 Sup. Ct. 406, 84 L. ed. 590 (1940), over- 
ruling Colgate v. Harvey, 296 U. S. 404, 56 Sup. Ct. 252, 80 L. ed. 299 (1935) ; 
United States v. Darby, 312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 609 (1941), 
overruling Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 
1101 (1918); United States v. Chicago, M., St. P. & P. R. Co., 312 U. S. 592, 
61 Sup. Ct. 772, 85 L. ed. 1064 (1941), overruling (in part) United States 
v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. ed. 539 (1903); Nye v. 
United States, 313 U. S. 33, 61 Sup. Ct. 810, 85 L. ed. 1172 (1941), overruling 
Toledo Newspaper Co. v. United States, 247 U. S. 402, 38 Sup. Ct. 560, 62 
L. ed. 1186 (1918); California v. Thompson, 313 U. S. 109, 61 Sup. - = 
85 L. ed. 1219 (1941), overruling Di Santo v. Pennsylvania, 273 U. 

47 Sup. Ct. 267, 71 L. ed. 524 (1927); Olsen v. Nebraska, 313 U. S “23 
61 Sup. Ct. 862, 85 L. ed. 1305 (1941), overruling Ribnik v. McBride, 277 
U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928); Alabama v. King & Boozer, 
314 U. S. 1, 62 Sup. Ct. 43, 86 L. ed. 3 (1941), overruling Panhandle Oil Co. 
v. Knox, 277 U. S. 218, 48 Sup. Ct. 451, 72 L. ed. 857 (1928), and Graves v. 
Texas Co., 298 U. S. 393, 56 Sup. Ct. 818, 80 L. ed. 1236 (1936); Graves v. 
Schmidlapp 315 U. S. 657, 62 Sup. Ct. 870, 86 L. ed. 1097 (1942), overruling 
Wachovia Bank & Trust Co. v. Doughton, 272 U. S. 567, 47 Sup. Ct. 202, 7 
L. ed. 413 (1926); State Tax Comm’n v. Aldrich, 316 U. S. 174, 62 Sup. Ct. 
1008, 86 L. ed. 1358 (1942), overruling First National Bank v. Maine, 284 
U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1932) ; Williams v. North Carolina, 
317 U. S. 287, 63 Sup. Ct. 207, 87 L. ed. 279 (1942), overruling Haddock v. 
Haddock, 201 U. S. 562, 26 Sup. Ct. 525, 50 L. ed. 867 (1906); Board of 
Education v. Barnette, 319 U. S. 624, 63 Sup. Ct. 1178, 87 L. ed. 1628 (1943), 
overruling Minersville School Dist. v. Gobitis, 310 U. S. 586, 60 Sup. Ct. 1010, 

84 L. ed. 1375 (1940); Smith v. Allwright, 321 U. S. 649, 64 Sup. Ct. 757, 88 
L. ed. 987 (1944), overruling Grovey v. Townsend, 295 U. S. 45, 55 Sup. Ct. 
622, 79 L. ed. 1292 (1935); Girouard v. United States, 328 U. S. 61, 66 Sup. 
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what was once decided is still present,* so that it is well, 
when the request must be made, to make it at the end of 
the brief after a full demonstration that logical consist- 


ency requires such a step. I discuss in the footnote which 
follows the details of three recent requests for overruling 


of prior precedents at a single term of court; it may be 
significant that all three failed. 


7. Effective presentation of the evidence in argument 
on the facts.—This is really a problem of so marshalling 
your evidence as to make it thoroughly convincing to the 
reader. Basically, three steps are necessary: assertion, 
presentation, and conclusion. First you state what you 
intend to show. Next you set forth the evidence, using 
pertinent quotations from documents and testimony, 
stressing any inconsistencies in the case against you and 
making full use of that most deadly of all comparisons, 


Ct. 826, 90 L. ed. 1084 (1946), overruling United States v. Schwimmer, 279 
U. S. 644, 49 Sup. Ct. 448, 73 L. ed. 889 (1929), United States v. Macintosh, 
283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 (1931), and United States v. 
Bland, 283 U. S. 636, 51 Sup. Ct. 569, 75 L. ed. 569 (1931). 

The foregoing list does not include any earlier cases which were not squarely 
overruled during the period in question, but were “distinguished,” limited or 
simply whittled away. 

38 See particularly, for a recent example, United States v. South Buffalo 
R. Co., 333 U. S. 771, 68 Sup. Ct. 868 (1948). See also, United States v. 
Willow River Co., 324 U. S. 499, 506, 65 Sup. Ct. 761, 89 L. ed. 1101 (1945). 

39 (a) In the South Buffalo case, just cited, the Government asked that 
United States v. Elgin, J. & E. R. Co., 298 U. S. 492, 56 Sup. Ct. 841, 80 L. ed. 
1300 (1936), be overruled, but the Court, by a vote of 5 to 4, declined to do so, 
on the ground that Congress had specifically refused to overturn the earlier 
case by legislation. 

(b) In Williams v. Fanning, 332 U. S. 490, 68 Sup. Ct. 188 (1947), which 
involved the question whether, in an action for an injunction against a subor- 
dinate public officer, his official superior was an indispensable party, the Gov- 
ernment argued that Gnerich v. Rutter, 265 U. S. 388, 44 Sup. Ct. 532, 68 L. ed. 
1068 (1924), and Webster v. Fall, 266 U. S. 507, 45 Sup. Ct. 148, 69 L. ed. 411 
(1925), were utterly inconsistent with Colorado v. Toll, 268 U. S. 228, 45 Sup. 
Ct. 505, 69 L. ed. 927 (1925) ; it urged, therefore, that the latter case be squarely 
overruled. The Court held that the cases were consistent on their facts and 
that, in the situation presented—action to restrain a local postmaster’s enforce- 
ment of a mail fraud order issued by the Postmaster General—the superior 
officer was not an indispensable party. Nothing was overruled—except, silently, 
the language and reasoning of Gnerich v. Rutter. 

(c) In United States v. Line Material Co., 333 U. S. 287, 68 Sup. Ct. 550 
(1948), and United States v. U. S. Gypsum Co., 333 U. S. 364, 68 Sup. Ct. 
525 (1948), the Government urged the Court to overrule United States v. 
General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926), and 
its doctrine that price-fixing pursuant to a patent license did not constitute a 
violation of the Sherman Antitrust Act. The Court declined to do so, and 


decided each of the two cases in favor of the Government on the basis of their 
particular facts. 
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the parallel column technique. Finally you conclude, 
generally by restating your original assertion. 

Whenever the case is at all complicated, it is well to 
divide up the several points you are making, and to make 
liberal use of argumentative sub-headings, so that the di- 
rection of your thought is clear. Remember that what 
you are aiming at is to leave conviction in the minds of 
your readers, and remember also that no characterization, 
however apt, ever has the stark impressiveness of ver- 
batim extracts from damaging testimony or from letters 
that the writer later wishes he had never written. And I 
repeat: stress the inconsistencies in your opponent’s docu- 
ments and testimony, bear down on every self-contradic- 
tion in the record. For while of course it is the law that 
“A very bad man may have a very good case,” none the 
less courts are human and nobody loves a liar. 

Bear in mind, however, that the technique of arguing 
facts is very different from that appropriate for stating 
facts. In writing the Statement the aim is to state the facts 
appealingly but straightforwardly, so that the effect de- 
rives from the selection and juxtaposition of the facts. 
Once the Argument is reached, however, the facts should 
be frankly argued, commented on, and editorialized. The 
only limitations are those dictated by good taste and pro- 
fessional standards and by the caution that on occasion a 
restrained argument may be more effective than one 
which seems to shout too much. 

In the Statement, you get your color from the facts 
themselves; in the Argument, you get your effect either 
from arguing inferences from the undisputed facts or 
from frankly arguing to a conclusion from disputed facts. 
You do not add comments of your own in the first in- 
stance, you do in the second. 

8. Careful attention to all portions of the brief.—Just 
as it is a mistake to toss in a dry statement of facts on top 
of a good argument on the law, and thus to mar the fin- 
ished product, perhaps with irreparable injury to the 
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case, so also it is a mistake to neglect any other portion 
of the brief. The circumstance that these other portions 
are easier to write or may be less important still does not 
warrant giving them so little attention that they pull down 
the quality of the whole. Three parts of a brief, too fre- 
quently given but little care, are considered here. 

(a) Summary of argument. The rules of many courts 
require that all briefs, or all except the very shortest ones, 
contain a summary of the argument. Some courts pre- 
scribe in detail just how such a summary is to be con- 
structed, and require that it contain a citation to every 
authority relied upon in the argument proper. What fol- 
lows is addressed only to the usual situation, not to the 
specifically prescribed forms. 

First of all, consider the importance of the summary. 
It is required in order that the court may have a bird’s- 
eye view of your argument, in somewhat more elaborate 
form than that available from the index (which last of 
course simply sets forth your headings). And, mark this, 
the summary is one of the portions of the brief read at the 
outset. You will in consequence be well advised to make 
your summary as appealing as possible, rather than dry- 
as-dust, and, generally, to expand it substantially over a 
mere repetition of your headings. 

Therefore, within the space at your disposal, don’t be 
afraid to make it long enough to be effective. The real 
secret of a good summary is to go beyond mere assertion, 
because the farther you get beyond that, the more con- 
vincing the summary will be to the reader. And, while a 
summary normally should not cite many cases, except 
when specifically required by rule of court, it is a very 
good idea to sprinkle your summary with a few of the 
leading authorities on which you rely. 

One caution to be added is that the summary should 
not deviate from the Argument proper; it should be a 
synopsis of the Argument, not a novel or different train 
of thought. 
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(b) Conclusion. Generally the conclusion should be 
pretty formal, as for example: 


The judgment below should be affirmed. 


For the foregoing reasons, the judgment below should be re- 
versed, with directions to dismiss the petition. 


Or, in a supplemental brief— 


For the foregoing additional reasons, the judgment of the 
district court should be reversed, with directions to enter a judg- 
ment granting appropriate relief to the United States. 

On occasion, it is helpful to expand the conclusion 
somewhat, and to summarize the nub of the argument. 
Thus, in the case which involved the refusal of a state 
court to entertain an action based on a federal statute,“ 
the conclusion of the plaintiff's brief read, 

The decision below is based upon a misconception of the 
nature of the federal system. The judgment should therefore be 
reversed with instructions to enter judgment on the verdict. 

And, in the Haupt treason case,“ a long brief was con- 
cluded as follows: 

Petitioner was convicted of treason after a sober, careful, and 
eminently fair trial, on the basis of evidence clearly establishing 
by the required two witnesses a number of legally sufficient overt 
acts of aid and comfort to the enemy, and clearly showing intent 
to betray. Reversal of the judgment below can be supported 
only by artificial refinement and technicalities which find no sup- 
port in the treason clause of the Constitution. We therefore re- 
spectfully submit that the judgment below should be affirmed. 

It is not generally profitable to extend a conclusion 
further; it loses its effectiveness if it is made too long 
or if it is turned into a peroration. 

One caution: never fail to indicate just what kind of 
relief you want in addition to reversal, viz., reinstatement 
of the judgment of the trial court, or release of the appel- 
lant from custody, or dismissal of the indictment. Be 
specific so that the court’s order will likewise be specific, 
and be sure to ask for the relief to which you are really 


40 Testa v. Katt, 330 U. S. 386, 67 Sup. Ct. 810, 91 L. ed. 967 (1947). 
41 Haupt v. United States, 330 U. S. 631, 67 Sup. Ct. 874, 91 L. ed. 1145 
(1947). 
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entitled, else there will be mistakes and a lot of very red 
faces all around.” 


(c) Appendix. This is not the so-called Appendix 
Record required by the rules of some Federal circuits, 
pursuant to which counsel print as an appendix to their 
briefs pertinent portions of the record (which is not sepa- 
rately printed), but is the Appendix to the brief which 
contains the collection of statutes involved and similar 
materials, whenever such matter is too long to be set out 
in the brief proper. 


The basic cautions, so far as statutes are concerned, are 
to quote from the original statute, and, whenever amend- 
ments are pertinent, to show clearly and unmistakably 


the development of the statute through successive amend- 
ments. 


Remember, with reference to federal statutes, that the 
United States Code is only prima facie evidence of the 
law, except where particular titles have been enacted into 
positive law.** Thus, Title 26 (Internal Revenue Code), 
Title 28 (Judiciary and Judicial Procedure), and Title 
18 (Crimes and Criminal Procedure), among others, 
have now been enacted into law, the last two effective 


42In a fairly recent case, the Court of Claims entered judgment in favor of 
the plaintiff in the sum of $3,227.93, and the government petitioned for certior- 
ari, assigning as error the entry of judgment for $1,877.93 in respect of a par- 
ticular item, as to which it was contended that the contracting officer’s deter- 
mination was final. John McShain, Inc. v. United States, 88 Ct. Cls. 284 
(1939), certiorari granted, 307 U. S. 619, 59 Sup. Ct. 1043, 83 L. ed. 1499 (1939). 
The single item was the only one in issue, but the government concluded by 
saying, “It is respectfully submitted that the judgment of the Court of Claims 
should be reversed, and the cause remanded with instructions to enter judg- 
ment in favor of the United States.” Less than three weeks after argument 
the Supreme Court entered a memorandum Per Curiam in the precise language 
of the conclusion in the brief, viz., “The judgment is reversed, and the cause 
is remanded to the Court of Claims with instructions to enter judgment in 
favor of the United States [citing cases].” United States v. John McShain, 
Inc., 308 U. S. 512, 60 Sup. Ct. 134, 84 L. ed. 437 (1939). This deprived the 
respondent of the sums admittedly due, with the result that, four weeks later, 
the Court had to amend its order to read: “The judgment is reversed to the 
extent that it includes the $1,877.93 alleged to be due from the United States 
in paragraphs XIV through XXIV of the petition to the Court of Claims, and 
the cause is remanded to the Court of Claims with instructions to enter judg- 
ment in favor of the United States with regard to this item. [citing cases]” 
United States v. John McShain, Inc., 308 U. S. 520, 60 Sup. Ct. 134, 84 L. ed. 
437 (1939). 

43 Citation should be to the re-enacted title; see note 44. 1 U. S. C. (Supp. 
I to 1946 ed.) 204(a) ; 61 Stat. 633 (1947). 
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September 1, 1948. In the absence of such enactment, 
you will frequently do better to rely on the Statutes at 
Large. 

I know that when I was primarily a state practitioner, 
I felt that the Code was all that counted, but I soon found 
out, after beginning to feed at the public trough, that the 
experts in the various federal specialties never used Code 
citations except for purposes of parallel reference; they 
always talked about section so-and-so of the National De- 
fense Act, or of the Mineral Leasing Act, or of the Puerto 
Rican Organic Act, or of Sections thus-and-so of the Re- 
vised Statutes. Consequently I learned, or thought I did, 
to use the Code primarily as a secondary and parenthet- 
ical citation, citing the statute in the first instance as it 
appeared in the Statutes at Large. 

I say, “or thought I did,” because in one case I didn’t 
check the Appendix carefully, and the statutes involved 
were printed there as they appeared in the Code, namely, 
amended up to date. Now the case involved the effect of 
successive amendments to the governing statute, and while 
I was up on my feet, Chief Justice Stone complained in 
open court that he didn’t like the Appendix because it 
didn’t show him the statute before and after. There are, 
I can assure you, more comfortable courtroom experi- 
ences than that one. So— 

1. Always show the statute before and after, whenever 
something turns on the amendment. 

2. If the statute has been amended from time to time, 
but the case isn’t affected thereby, print the statute as it 
was at the time in question, e.g., when the offense was 
committed. 

3. Use any available typographical aid to point up the 
amendments—italics for the new portions, brackets for 
the old ones, explanatory footnotes, etc. And— 


44 Title 26, 53 Stat. 1 (1939); Title 28, 62 Star. 869 (1948); Title 18, 62 
Stat. 683 (1948); also Title 1, 61 Strat. 633 (1947); Title 3, 62 Strat. 672 
(1948) ;. Title 4, 61 Stat. 641 (1947); Title 6, 61 Strat. 646 (1947); Title 9, 
61 Stat. 669 (1947) ; Title 17, 61 Srat. 652 (1947). 
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4. Check your Appendix carefully; you just can’t af- 
ford to let it go with a once-over-lightly. (I know!) 

Of course an Appendix is not necessarily restricted to 
statutes. In appropriate cases, it should set out executive 
regulations; texts of administrative rulings; legislative 
materials whether excerpts from debates or from com- 
mittee reports; opinions in cases either unreported or not 
yet reported; forms of conveyances or of relevant docu- 
ments; explanation of related proceedings; identifica- 
tion, by way of dramatis personae, of the individuals 
involved in the case (as for instance in complicated anti- 
trust proceedings involving many corporate defendants, 
each having many individual officers who are referred to 
in the brief); lists of exhibits; and the like. Include 
whatever is relevant or whatever may be of assistance to 
the court in understanding the case and its background. 

9. Leaving an impression of conviction with the reader 
and satisfying his curiosity.—If a case is a close one, even 
the most experienced and learned judges will be in doubt 
after having read the briefs on both sides. But no one 
should be left either in doubt or with curiosity unsatis- 
fied after reading the brief on only one side. If any one 
is, then that particular lawyer hasn’t written an effective 
appellate brief. 

I have left this element for the end, not because it is 
the least important, but because it is really the sum-total 
of what you are driving at when you sit down to write a 
brief. At the very least, the brief must be convincing by 
itself. At the very least, your brief should be in such 
shape that, if the other side filed nothing, a judge reading 
your brief would understand the case and be persuaded 
that you should prevail. 

Analytically, here are some of the elements which con- 
tribute to a brief’s unsatisfactory character: 


(a) Inadequate analysis—problem not thought 
through. 
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(b) Tangential discussion, as a main point, of a ques- 
tion not really reached on the record. 

(c) Extensive discussion of a prior decision, urging 
that it be not extended, without fully stating its facts or 
holding. 

The last is what I have in mind when I speak of unsat- 
isfied curiosity: in order to understand the discussion, it 
was necessary to get the volume down from the shelf and 
read the case. But it shouldn’t be; a brief should give 
the reader enough of any case which is discussed at length 
therein to enable him to know what that case holds and 
why it is either applicable or inapplicable in its present 
context, without having to look it up in the library. I 
don’t mean for a moment that a judge can escape reading 
the case when he sits down to write the opinion, but I do 
insist that he shouldn’t have to do so when he first reads 
the party’s brief in order to be convinced by that brief. 

And any tangential thoughts which a reasonably 
learned lawyer may have as he reads a particular brief 
should likewise be satisfactorily answered, in the brief, 
as he reads along—why, for instance, the case isn’t gov- 
erned by Schmaltz v. Commissioner, just recently decid- 
ed, or why it isn’t affected by the statute passed last year, 
or why the claim in question isn’t barred by limitations. 
The brief-writer must be sufficiently aware of all such 
potential questions, not only to be able to answer them, 
but also to make sure that they are answered in the brief 
which he is writing. 

The final accolade—Perhaps it is unduly pragmatic 
to say so, but after all the real test of whether a brief has 
been effective—the ordeal by fire—is whether it wins the 
case. True, there are many good briefs that don’t win 
cases, and assuredly there are poor ones (including some 
exceptionally poor ones) that do. But a good brief, how- 
ever close to perfection it may come, that didn’t win, just 
wasn’t an effective brief; it didn’t persuade the court, so 
it lapses into the realm of “fine try” and “well played.” 
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The lawyer needn’t be ashamed of it, but the client lost 
the case. The pat story in this connection concerns a 
Northern gambler who cleaned out all the local talent in 
a little Southern town, after which the home town boys 
gathered round in a somewhat menacing manner and in- 
sisted that he tell them whether in his opinion Grant or 
Lee was the better general. The slick Yankee thought- 
fully considered the question, gave even more thoughtful 
consideration to the group around him, and then an- 
swered, “Well, gentlemen—they paid off on Grant.” So 
here: clients don’t pay off on good losing briefs. 

However, when the winning brief is inadequate, and 
forces the court to do a lot of independent research, and 
the opinion relies on cases not discussed or even cited by 
counsel and flatly rejects the proposition advanced by the 
prevailing side, then that wasn’t a very effective brief 
either: it didn’t persuade. 

So I conclude with this proposition, that a really effec- 
tive brief is one that (a) wins your case, and (b) per- 
suades the court to follow your analysis of the problem 
and to rely on your authorities. 

I never get the same pleasure out of winning a case 
when the court goes off on a tack of its own as when it 
follows the analysis which I have labored over and set out 
in the brief. And I must confess to feeling the ultimate in 
forensic satisfaction when the opinion uses an analogy 
which I devised** or incorporates into the final text one 
of my own pet phrases from the brief.“* Those are the 


45 (a) “The analogy suggested by counsel for the appellant seems apposite: 
namely, that of a defendant who commits a crime in Canada, escapes to the 
United States, and then returns to Canada; he cannot defend on the ground 
that between the offense and the trial he was beyond the jurisdiction of the 
Canadian court.” United States v. Malanaphy, 168 F. (2d) 503, 507 (C. C. A. 
2d, 1948), certiorari granted, 335 U. S. 842, 69 Sup. Ct. 66 (1948). 

(b) “The Government makes the reasonable contention, and we so hold, 
that the district into which the accused is first taken under custody and landed 
is the district into which the accused is ‘first brought’ within the meaning of 
§ 41 of the Judicial Code [now 18 U. S. C. (1948) § 3238]; and this was the 
district of Massachusetts in the case at bar.”” Chandler v. United States, — F. 
2d (C. A. Ist, 1948). 

46 (a) “Congress understood that it was writing finis to a long chapter in 
the Nation’s history, and that conditions had entirely changed from the days 
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trifles which I regard, rightly or wrongly, as the final 
accolade for the brief-writer. 


when truly imperial grants had been deemed necessary to induce entrepreneurs 
to build the lines of steel without which the West could not have been opened 
to settlement. Now it was time to close the books, to balance the accounts, 
to end the further disposal of public lands in aid of construction to which the 
United States was obligated.” Brief for the Petitioners in Krug v. Santa Fe 
P. R. Co., at pp. 37-38. 

“We think Congress wrote finis to all these claims for all railroads which 
accepted the Act by executing releases.” Krug v. Santa Fe P. R. Co., 329 
U. S. 591, 598, 67 Sup. Ct. 540, 91 L. ed. 527 (1947). 

(b) “The necessary consequence would be that the writ of habeas corpus 
would thereby be perverted into what is simply a delayed motion for a new 
trial, available long out of time, which will forever keep open the prospect that 
on some later and, it may be, brighter day, the record of trial can be once more 
reviewed in a more favorable legal climate, and the defendant released from 
custody for what is then shown to be an error of law on the part of the trial 
judge.” Brief for the Petitioner in Alexander v. U. S. ex rel. Kulick, p. 27. 

“Tf in such circumstances, habeas corpus could be used to correct the error, 
the writ would become a delayed motion for a new trial, renewed from time 
to time as the legal climate changed.” Sunal v. Large (and Alexander v. U. S. 
ex rel. Kulick), 332 U. S. 174, 182, 67 Sup. Ct. 1588, 91 L. ed. 1982 (1947). 

(c) “If the officers here had been searching for an automobile, stolen and 
transported in violation of the National Motor Vehicle Theft Act, 18 U. S. C. 
408, it would obviously have been unreasonable for them to have searched 
defendant’s bureau drawers. The same must be said of a search for an un- 
registered still, possessed in violation of 26 U. S. C. 2810 (a).” Brief for the 
United States in Harris v. United States, at p. 77. 

“The same meticulous investigation which would be appropriate in a search 
for two small cancelled checks could not be considered reasonable where agents 
are seeking a stolen automobile or an illegal still.’ Harris v. United States, 


331 U. S. 145, 152, 67 Sup. Ct. 1098, 91 L. ed. 1399 (1947). 
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EDITORIAL NOTES 


How Rear Is THE DIFFERENCE Topay BETWEEN THE LAW 
OF LOUISIANA AND THAT OF THE OTHER Forty-SEVEN STATES 


Introduction 


During the past few years, writers have debated whether Louisiana 
is secure in her heritage as a civil law jurisdiction, or whether “it 
must be admitted that Louisiana is today a common law state.”* A 
study of both sides of this argument reveals that neither contention 
is wholly correct, and, that, in any event, the question of whether 
Louisiana is a civil or common law state is somewhat academic. 
There appears to be little reason beyond a sentimental clinging to 
tradition * to continue such an approach to the appraisal of Louisi- 
ana’s law. A more practical query is: How real is the difference 
today between the law of Louisiana and that of the other forty-seven 
states? And, a natural corollary is: What is the trend and direction 
of Louisiana law as it relates to the law of its sister states? To get 
the answer to both of these questions we must examine briefly each 
field of law in Louisiana. 


Federal, Public and Criminal Law 


With the cession of Louisiana to the United States in 1803 the 
Federal Constitution automatically became the supreme law, bring- 
ing with it admiralty, bankruptcy, copyright, patent, and other fed- 
eral statutes, including the introduction of the writ of habeas corpus 
and trial by jury. In 1805 the territorial legislature adopted the 
English Common Law procedure in criminal cases. Thus, at an 
early stage in its history,* Louisiana adopted the federal law and the 
criminal law in effect in all of the United States. 

Similarly, since under the United States Constitution a state court is 
bound to give effect to international treaties as part of the supreme 
law of the land, Louisiana courts have uniformly followed the au- 
thority of the federal precedents. 


1 Daggett, Dainow, Hebert, McMahon, A Reappraisal Appraised: A Brief 
for the Civil Law of Louisiana (1937) 12 TuLane L. Rev. 12-41. 
; — Louisiana’s Legal System Reappraised, (1937) 11 TuLane L. Rev. 
85-598. 

8 Greenberg, Must Louisiana Resign to the Common Law? (1937) 11 Tvu- 
LANE L. Rev. 598-601. 

+The law of Louisiana was greatly affected by the law of France and Spain 
during the years.of their ownership from 1682 to 1803. For a full historical 
background see: Wigmore, Louisiana: The Story of Its Legal System (1916) 
1 So. L. Q. 15; Tulles, R. J., Louisiana Civil Law in the Light of Its Origin 
and Development, (1938) 2°U. or Toronto L,. J. 298-318. 
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Also, in matters involving conflicts of law as in domicile® and 
extradition,*® Louisiana has shown a clear and accelerating tendency 
to follow the common law doctrines of the other states. 


Civil Code 


The Civil Law of France and Spain was undoubtedly the origin 
and base for the fields of private law embraced by Louisiana’s civil 
code, namely property (except in commerce), mandate, marriage 
and the family including community property and successions, pre- 
scription, security devices, and obligations including contracts and 
sales.” Even the Civil Code, though based on the Code of Napoleon 
by the Revision of 1825, cannot be said to be entirely civilian. The 
Supreme Court of the state has said that the Code was adopted in 
the English language by a legislative body composed mainly of Eng- 
lish-speaking members, and that it is probable that they had no in- 
tention to adopt the theories of French commentators on the Code 
Napoleon. And, Henry P. Dart, of Louisiana, has also said,® in 
speaking of the Revision of 1825: 


The report of the commissioners shows that they took the 
Digest of 1808 as a basis and rearranged the matter, struck out 
old articles and incorporated new ones. . . . Comparison will 
show that, while the resemblances are in fundamental principles 
of Civil Law, the results of our own jurisprudence are incorpo- 
rated, arising from the interpretation of all the old and new 
laws, and from the experience of the colony and Territory. 
Other differences are the product of original thought of which 
the most signal example is Livingston’s creation of our “Law of 
Obligation,” which merges the Common Law and Civil Law in 
a way which would shock the sensibilities of a French jurist. 


Today, of the 3556 articles of the Civil Code, 1972, or 55%, have 
no near equivalent in the French Civil Code.’° 

An example of the way common law rules crept into this code may 
be found in the public servitude provision. In 1816, the Louisiana 


5 Umbarger v. Tower, 15 La. App. 250, 131 So. 508 (1930); Williams v. 
Pope Mfg. Co., 52 La. Ann. 1417, 27 So. 851, 50 L. R. A. 816, 78 Am. St. Rep. 
390 (1900) ; Succession of Steers, 47 La. Ann. 1551, 18 So. 503 (1895). 

6 State ex rel. Covington v. Huges, 157 La. 652, 102 So. 824 (1925); State 
ex rel. Burnett v. Flournoy, 136 La. 852, 67 So. 929 (1915). 

7 Supra note 2 at p. 595. 

8 Delpit v. Young, 51 La. Ann. 923, 25 So. 547 (1899). 

8 Dart, The Sources of the Civil Code of Louisiana (1911) 13 La. B. A. R. 
21, 70; also published as the introduction to Saunders, LEcTURES ON THE Crivit 
Cope (1925) p. XXxXvi. 

10 There are no French Civil Code articles in Book I, Titles 1, 6, 10; Book 
II, Titles 5, 6; Book III, Titles 18, 19, 24. See supra note 2 at p 

ia Tucker, j. . Je. Louisiana, Laboratory of pone hg ‘Law (1945) 
(Address) A. B. A. Pamphlet—Proceedings of the Section of International and 
Comparative Law, Cincinnati Meeting, Dec. 1945 p. 33, 39 
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Court decided that according to the civil law, as expressed in the 
Code of 1808, the perfect ownership of public roads was in the state.’ 
Livingston had argued that according to the common law, the state 
only had a servitude (easement). When Derbigny, who decided the 
case, Moreau who won it, and Livingston who lost it, collaborated in 
writing the Code of 1825, they adopted the common law rule. They 
recognized that in a new country, largely frontier at the time, with 
constant change to be expected, roads as located would not be perma- 
nent, whereas the Romans, who originated the rule, built their roads 
to last forever.'* 
Pleading and Procedure 


As to the matter of pleading and procedure in Louisiana, we might 
well say that the sister states have adopted the practice of Louisiana 
rather than the reverse. These rules of pleading and procedure are 
not strictly civilian, though, being probably the most original legal 
institution of Louisiana. The Practice Act of 1805, the work of 
Edward Livingston, established a code of procedure that was short 
and simple and was basically a simplified form of chancery procedure. 
The Code of Practice of 1825, also generally credited to Livingston, 
is composed of a mixture of Roman, Spanish, French and English 
elements. The common law contributed to the extent of the writs 
of fieri facias, mandamus, certiorari, prohibition, quo warranto, and 
habeas corpus and the rules governing their application.** But, the 
Spanish contributions to the Code of Practice preponderate. The 
rules governing the petition, exceptions, answer, incidental demands, 
ordinary, summary, and executory process, conservatory writs, the 
real actions and appeals—which constitute the bone and sinew of 
Louisiana procedure—are all of Spanish extraction, mixed here and 
there with slight borrowings from French adjective law.’* However, 
it emerged as a very simple and practical code and much of its es- 
sence has found its way into the Federal Rules of Civil Procedure. 
An out-of-state lawyer, familiar with those rules, will have little 
trouble with the Code of Practice of Louisiana.** Considering the 
fact that many states are now or soon will be operating under rules 
based on the Federal Rules of Civil Procedure, it can readily be seen 
that Louisiana differs little from her sister states in matters of pro- 
cedure. 


12 Renthrop v. Bourg, 4 Mart. 97 (1816). 

13 Hatch v. Arnault, 3 La. Ann. 482 (1848). 

14 For fuller discussion see: La. Code of Practice (Dart, 1932 ed.) p.v.; 
Hunt, Life and Services of Edward Livingston (1903) 5 La. B. A. R. 7. 

15 Supra note 1 at p. 28. 

16 See Flory and McMahon, The New Federal Rules and Louisiana Practice 
(1938) 1 La. L. Rev. 45. 
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Evidence 


The rules of evidence of Louisiana and those of other states are 
today essentially the same. The cause of this similarity is that a 
draft of a code prepared by Livingston along civil lines failed of 
adoption by the legislature in 1825, forcing the courts to resort to 
the common law for aid in working out rules of evidence.’7 

However, differences arise from the fact that the common law of 
evidence is resorted to only in the absence of applicable codal or 
statutory provisions, and a substantial portion of the field of evidence 
is covered by the provisions of the Civil Code relating to “Proof of 
Obligations.” ** This means that while the majority of the rules of 
evidence in use in Louisiana today are of common law origin, the 
technique of the application of those rules is often essentially civilian 
in character. Louisiana has no jury trials in civil causes in the sense 
in which that term is used and understood in the common law.?® The 
great majority of civil cases are tried before a judge trained in the 
weighing of evidence who is not under the same duty to apply the 
technical rules of evidence as the trial judge in common law jurisdic- 
tions. Since any evidence may be admitted, regardless of objections 
thereto, it means that, in Louisiana law, the rules of evidence govern 
the weight to be assigned to the evidence rather than the admissibility 
as in common law. 

However, in view of the fact that lawyers in every state must 
appear in equity and appeal cases where juries do not sit, and, espe- 
cially in view of the experience of the average lawyer before the in- 
creasing number of administrative hearings, investigations, and tri- 
bunals where no rules of evidence are binding, it does not seem that 
an outside lawyer would be at all handicapped in appearing before 
a Louisiana court. With the ease of practice which prevails generally 
today under the influence of the Federal Rules of Civil Procedure, 
the difference in application of the rules of evidence between Louisi- 
ana and the other states does not appear very significant. 


Torts 


In the case of the law of torts, there is very little, if any, difference 
between the two systems. The civil law code provision that every 


17 Taylor vy. Fell, 14 La. App. 284, 129 So. 405 (1930) ; Smith vy. Little Pine 
Lumber Co., 154 La. 902, 98 So. 413 (1923) ; Drauguet v. Prudhomme, 3 La. 
83, 86 (1831); Planters’ Bank v. George, 6 Mart. 670, 673 (La. 1819). 

18 Arts. 2232-91, La. Civil Code of 1870. 

19 All findings of fact of the jury may be reviewed on appeal. La. Const. of 
1921, Art. VII, § 10, 29, and corresponding sections of earlier constitutions. If 
the appellate court concludes that the jury’s verdict is erroneous, it sets the 
latter aside, makes its own findings of fact, and renders whatever judgment it 
may — proper. 
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act whatever of man that causes damage to another, obliges him by 
whose fault it happened to repair it,2° was found insufficient to re- 
solve the flow of cases of accidental damage, and the influence of the 
common law in the development of delictual and quasi-delictual re- 
sponsibility in Louisiana has been very strong. Specifically, Louisiana 
has adopted the common law rules of the other states relating to 
personal wrongs (assault, battery, false imprisonment, slander and 
libel, and malicious prosecution), negligence, and to some extent, 
nuisance. In this field, Louisiana attorneys and courts often cite 
decisions from all the States of the Union. 

However, there are some differences still existing, such as codal 
recognition ** of liability without fault, the liability of the father or 
husband for the tort of his minor child ** or wife,”* liability of the 
estate of an insane party for the latter’s tortious acts, contribution 
among joint tort-feasors,** and non-recognition by Louisiana courts 
of actions for alienation of affections.2> However, these variances 
are not basic to the law of torts. 

Louisiana has gone along with other states in adopting a Work- 
men’s Compensation Act.?® This statute which originated in Ger- 
many is more civilian than common law in nature, and its adoption 
is rather an example of the other states being affected by civil law 
than Louisiana being influenced by common law. The essential 
point, however, is that there are no real differences between Louisiana 
and the other states in this field. 


Equity 


While the claim has been made that Louisiana has an equity 
largely of a British content,?’ the facts seem to indicate that there 
are some differences in this field between the law of Louisiana and 
that of the other states. The Louisiana judge does not have the 
wide range of discretion of the English and American chancellors 
and their successors in judicial function. His powers have not grown 
by accretion to the same extent as theirs; they are subject to limita- 
tions arising from the nature of the enacted code, notwithstanding 
the broad language of Article 21 of the Louisiana Civil Code of 
1870.78 This article enjoins the judge to proceed and decide accord- 


20 Art. 2315, La. Civil Code of 1870; Art. 1382, French Civil Code. 
21 Arts. 670, 2322, 2695, La. Civil Code of 1870. 

22 Johnson v. Butterworth, 180 La. 568, 157 So. 121 (1934). 

23 Adams v. Golson, 187 La. 363, 369, 174 So. 876, 878 (1937). 

24 Quatray v. Wicker, 178 La. 289, 151 So. 208 (1933). 

25 Moulin v. Monteleone, 165 La. 169, 115 So. 447 (1928). 

26 Supra note 1 at p. 34. 

27 Supra note 2 at p. 594. 

28 Cit. Supra note 4 at pp. 311-12. 
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ing to equity, where there is no express law. It states: “To decide 
equitably an appeal is to be made to natural law and reason, or re- 
ceived usages, where positive law is silent.” 

The equity of Anglo-American law was founded upon much this 
same predicate of “natural law and reason.” Thus, a number of 
Anglo-American equitable principles have been borrowed, namely 
the doctrine of quasi-contract,?* remedy of specific performance,* 
injunction as a preventive remedy,*! judicial distribution to creditors 
of a fund deposited in escrow by a debtor,** restraining the enforce- 
ment of an invalid municipal ordinance when affecting property rights 
imperiously,** balancing of inconveniences in the issuance of injunc- 
tions,** entertaining an action in the nature of a bill of interpleader,** 
refusing to decree specific performance after an unreasonable length 
of time during which a change in the situation of the parties has 
been effected,** the appointment of a receiver in the absence of a 
grant of such authority by positive law,*’ recognition of the equitable 
doctrine of marshalling of assets.** Subsequent decisions have with- 
drawn the acceptance of equity precedents on both of the last two 
points.*° 

On the matter of the consideration to be given to equity precedents, 
in the leading case of LeBlanc v. City of New Orleans,*® the Supreme 
Court first took the position of permitting the courts to consider 


Anglo-American equity precedents “with respectful caution.” Three 
years later, in 1918, natural law and reason were said to include “the 
practice in the courts of equity in this country and England.” * 
Numerous cases since then have cited cases from common law juris- 
dictions,*? the latest of which is the case of Keller v. Haas,** where 


29 La. Civil Code of 1870, Book III, title V, arts. 2293 ff. 

30 La. Act 81 of 1938; See Stubbs, Louisiana Trusts for the Lousiana Lawyer, 

La. L. REv. 774. 

81 Id. 

82 DeLizardi v. Gosset, 1 La. Ann. 138 (1846). 

33 Osborn v. City of Shreveport, 143 La. 932, 79 So. 542 (1918). 

34 Southern Bell Tel. & Tel. Co. v. Louisiana Public Service Commission, 183 
(i934). 164 So. 786 (1935); Porter v. Conway, 181 La. 487, 159 So. 725 
( 

85 Morris v. Cain, 35 La. Ann. 759 (1883). 

36 Jeffrion v. Gumbel, 123 La. 391, 48 - 1007 (1909). 

37 Gridley v. Conner, 2 La. Ann. 87 (1847). 

38 Willey v. St. Charles Hotel Co., 52 La. Ann. 1581, 28 So. 182 (1899). 

389 McKesson Parker Blake Corp. v. Eaves & Reddit, 149 So. 294 (La. App. 
1933) ; Federal Land Bank v. Rester, 164 La. 926, 114 So. 839 (1927) ; Myer 
v. Kendall, 142 La. 361, 76 So. 800 (1917); State v. Ellis, 108 La. 521, 32 So. 
335 (1902); In re Moss Cigar Co., 50 La. Ann. 789, 23 So. 544 (1898). 

40 138 La. 243, 257, 70 So. 212, 217 (1915). 

41 Supra note 33 at p. 939. 

42 A few of these are: Missouri Pacific Railway Co. v. Harden, 158 La. 889, 
105 So. 2 (1925) ; City of New Orleans v. Liberty Shop, Ltd., 157 La. 26, 101 
So. 798 (1924) ; Snyder v. Wilder, 146 La. 811, 84 So. 104 (1920). 

43 209 La. 343, 24 So. (2d) 610 (1945). 
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the court based its holdings on previous decisions of the court in 
similar cases, stating that such previous decisions constitute “re- 
ceived usages” within the meaning of the Louisiana Civil Code of 
1870. 

Thus, one author has said, “The modern tendency of Louisiana 
courts is decidedly toward the citing of equity cases from common 
law jurisdictions.” ** And, this same author’s final conclusion seems 
entirely justified when he states, 










































Although equity jurisprudence in Louisiana and that of com- 
mon law jurisprudence may be said to be different in form, in 
substance they are often much the same and serve practically 
the same purpose.*® 


Judicial Precedent 


The use of judicial precedent was a fundamental difference be- 
tween the early civil law juridical theory and that of the common 
law. The normal French technique of the nineteenth century, as 
sanctioned by Article 5 of the French Civil Code, was for the court 
to go back each time to the simple text of the code section for the 
true decision. However, the law of Louisiana has not been a static 
thing and in an early case,** the Supreme Court of Louisiana, after 
a careful consideration of all phases of the question, sanctioned the 
process of employing jurisprudence. 

This process has led to the contention that from this point on, the 
common law doctrine of stare decisis has been consistently followed.* 
A number of cases can be cited to support this view.** However, the 
expounders of this view have been misled by an erroneous label. An 
examination of the cases cited shows that the judge in each case re- 
ferred to more than one or a series of cases. The doctrine that judi- 
cial precedent must be predicated upon a series of adjudications all 
to the same effect, rather than upon a single case, is the civil law 
doctrine of jurisprudence constante rather than the rule of stare de- 
cisis and has been recognized repeatedly in Louisiana.*® 
However, while Louisiana has not adopted the common law doc- 


44 Haas, Does Equity of Common Law Jurisdictions Obtain in the Civil Law 
State of Louisiana (1928) 62 Am. L. Rev. 430, 435. 

45 Id. at p. 432. 

46 Breedlove v. Turner, 9 Mart. 353 (La. 1821). 

47 Supra note 2 at pp. 591-2; Comment, 7 Tutane L. Rev. 100 (1932). 

48 Leopold v. Ninth Senatorial Dist. Demo. Exec. Comm., 8 La. App. 232 
eS Griffin v. His Creditors, 6 Rob. 225 (La. 1843) ; Smith v. Smith, 13 

1 (1839). 

49 Dorsey v. Met. Life Ins. Co., 145 So. 304 (La. App. 1933) ; Quaker Realty 
Co. v. Labasse, 131 La. 996, 60 ‘So. 661, (1913); Landry v. Klopman, 13 La. 
Ann. 345 (1858) ; LaGrange v. Barre, 11 Rob. 302 (La. 1845); Griffin v. His 
Creditors, supra note 48; Smith v. Smith, supra note 48; Breedlove v. Turner, 
supra note 46. 









EDITORIAL NOTES 193 


trine of stare decisis,®° there is considerable evidence that the courts 
of the other states have been influenced by the civil law doctrine of 
jurisprudence constante. Professor Goodhart, an authority on juris- 
prudence, has pointed out that precedent, and especially the pre- 
cedent of a single case, is not a binding source of law which judges 
must accept under all circumstances.** Another author has recently 
said that the common law judge vacillates between accepting and 
rejecting stare decisis.** 

The justification for these statements can readily be seen when we 
consider the number of times the Supreme Court of the United States 
has over-ruled itself and study the long, wordy opinions of courts 
which by specious reasoning are distinguishing different holdings in 
nearly identical cases. Any student knows that he can usually find 
numerous cases on either side of a question and that decisions are 
based on the weight of authority of all the cases as interpreted by the 
judge. He also knows that there. is always a chance of getting a 
court to reverse a previously well-established rule on the basis of a 
change of custom and usage through the years. It would thus appear 
that the common law states are shifting away from the English stare 
decisis rule toward the jurisprudence constante rule. The change is 
not yet complete, by any means, but certainly the old cleavage be- 
tween the systems has been considerably mellowed. 


Commercial Law 


The commercial law of Louisiana is practically identical to that 
of the other states. The lex mercatoria, the Anglo-American law 
merchant, has been recognized in Louisiana from the time it came 
under the sovereignty of the United States. The “laws and usages 
of commerce” referred to in the Code of 1808, were early held to be 
those of sister states, unless they conflicted with positive legislation of 
Spain, or were in opposition to local uses prevailing in Louisiana.” 
And, when the legislature failed to adopt a proposed commercial code 
in 1824, the Supreme Court said it was safe to assume that the fram- 
ers of the Civil Code intended this field of law to remain in harmony 
with that of other states and commercial nations, unless prevented by 
positive statutory enactments.** 





50 Supra note 1 at p. 17-24. 
51 Goodhart, Case Law in England & America (1930) 15 Corn. L. Q. 173; 


The Status of the Rule of Judicial Precedent Note (1940) 14 U. or Cin. L. 
Rev. 203, 259-263. 


52 Morrow, Louisiana Blueprint: Civilian Codification & Legal Method for 
State & Nation (1943) 17 TuLane L. Rev. 540 


53 McDonald v. Millaudon, 5 La. 403, 408 (1831). 
54 Thompson v. Mylne, 4 La. Ann. 206, 210 (1850). 





THE GEORGE WASHINGTON LAW REVIEW 


Uniform Laws and Codification 


In other fields, the growth of the country, the increase in wealth 
and population, the development of new and complex business organ- 
izations and procedures, the extension and rapidity of means of com- 
munication, the development of industry, and the exploitation of vast 
natural resources, “all have contributed to a body of law that is neither 
common law nor civil law, but American law.” ** Louisiana has de- 
veloped the law of insurance,®** of corporations, and of negotiable 
instruments, for example, along the lines of development of other 
states.°’ It has recognized that there should be uniformity among the 
states in the laws affecting transactions and business practices and 
has adopted at least twenty-six uniform acts including Negotiable 
Instruments, Bills of Lading, Business Corporations, Fiduciaries, 
Motor Vehicles, Stock Transfer, Warehouse Receipts, and Foreign 
Wills.°* Other important statutes such as the Workmen’s Compen- 
sation Act mentioned earlier in this article, Public Service Commis- 
sion Act,®® and the Chattel Mortgage Act °° are based on laws previ- 
ously enacted in other states. However, there are some uniform laws 
such as the Law of Sales and the Law of Partnerships whose adop- 
tion is unlikely because of basic differences in the provisions of the 
Civil Code.* 

Meanwhile, the other states have been adopting these same uni- 
form laws and have in the process been breaking down the distinc- 
tion that the law of common law states is unwritten while Louisiana 
has a written code. Principally in the field of business and commer- 
cial transactions, more than fifty acts have been drafted and recom- 
mended to state legislatures with a surprising degree of success in 
getting them adopted.** The Negotiable Instruments Law has been 
adopted in all forty-eight states as has the Warehouse Receipts Act, 
the Uniform Sales Act in thirty-seven, the Stock Transfer Act in 
thirty-one, and the Bills of Lading Act in thirty. 


55 Supra note at p. 39. 

56La. Act 345 of 1936; Nabors, Civil Law Influences upon the Law of Insur- 
ance in Louisiana (1932) 6 TuLane L. Rev. 369; Nabors, The Proposal for a 
Code of Insurance for Louisiana (1937) 11 TuLane L. Rev. 279-289; Brim v. 
American Surety Co. of N. Y., 175 La. 41, 142 So. 910 (1932); Worrell v. 
Life & Casualty Ins. Co. of Tenn., 172 So. 788 (La. App. 1937). 

57 Supra note 11 at p. 39. 

58 Supra note 2 at p. 593. 

59 Arts, 283-289, La. Const. of 1898; Morgan’s La. & T. R. & S. S. Co. v. 
Railroad Comm. of La., 109 La. 247, 33 So. 214 (1902). 

60Ta. Act 198 of 1918; Pittsburgh Plate Glass Co. v. Lepow, 120 So. 795 
(La. App. 1929). 

61 Supra note 11 at p. 39. 

62 Supra note 52 at p. 406. 

63 See Handbook of the National Conference of Commissioners on Uniform 
State Laws (1941) pp. 264-65, 316-17. 
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Further, during the course of the nineteenth century, nearly all of 
the common law jurisdictions discarded the old common law pro- 
cedures in favor of a simplified codified system based on the codes of 
Civil and Criminal Procedure of Livingston * and David Dudley 
Field. And, six states (Georgia, Idaho, North Dakota, South 
Dakota, California, and Montana) have adopted real codes of the 
substantive common law which, while not too successful, have indi- 
cated a trend toward codification and increased attention to legisla- 
tive materials; considerable portions of the five latter codes were 
taken directly from the Field Model Code of Substantive Law which 
includes many provisions taken from the Louisiana Civil Code of 
1825.°¢ 

An even more significant phenomenon indicating the trend toward 
codification has been the Restatement of the American Law Insti- 
tute. As Professor Williston has said: 


It had been the history of law in every other civilized country 
that after customary or common law has developed to a certain 
degree, or for a long period of years, and become unwieldy, a 
code has followed. . . . Whether it be in 50 or 100 or 200 years, 
my own belief is that we shall repeat the history of other coun- 
tries ...; This restatement .. . will serve as a better foundation 
for a code .. . than any country has had before.*? 


And, Professor Morrow has concluded: 


It seems possible, then, that the Anglo-American legal order 
is rapidly approaching a large scale reformulation of concepts, 
which will become consecrated in a general codification project, 
as opposed to a continuance of the present process of partial 
codification.® 


In any event, it is apparent that the laws of all forty-eight states 
are rapidly approaching uniformity. 


Trusts 


The most recent and perhaps the most striking example of the 
fusion of the civil law of Louisiana with the common law of other 
states is the Trust Estates Act of 1938.° Trusts, except for special 
educational, charitable, and religious purposes, were not permitted in 


84 Supra note 13. 

65 Field, H. M., THe Lire or Davin Duptey Fietp (1898) p 

66 Supra note §2 at p. 402-403. See also Smith, The First é sdéfication of the 
Substantive Common } (1930) 4 Tucane L. Rev. 178; Colvin, The Path of 


the Civil Law in the United States, Vol. II (Memoires de L’Academie Inter- 
national de Droit Compare) (Paris 1934) at p. 169. 

67 Williston, Some Modern Tendencies in the Law (1929) pp. 105-106, 

68 Supra note 52 at p. 414. 

69 Supra note 11 at p. 39-40. 
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Louisiana prior to 1920, and then only for a period of ten years. The 
Constitution of 1921 prohibits the passing of laws abolishing forced 
heirship, or authorizing the creation of substitutions, fidei-commissa 
or trust estates for more than ten years after the death of the donor, 
or the majority of the natural beneficiary, except for religious, char- 
itable, or educational purposes.”” The Trust Estates Act of 1938 
preserves the fundamental civil law precedents, which are designed 
to maintain the equality between heirs, and to prevent the accumula- 
tion and preservation of large, inert trusts, and at the same time be- 
ing based on the Restatements of Trusts, secures for Louisiana the 
operative and administrative provisions of the best of the trust laws 
of her sister states.” 
Conclusions 


What then is the answer to our question? How real is the differ- 
ence today between the law of Louisiana and that of the other forty- 
seven states? 

We have seem that in spite of many similarities and adoptions, 
many civil law doctrines and methods still remain in Louisiana’s law. 
Basically, the private law in the fields covered by the civil code is 
civilian in spite of serious common law encroachments. These fields 
are: property (except in commerce), mandate, marriage and the 
family including community property and succession, prescription, 
security devices, and obligations including contracts and sales. In 
pleading and procedures, there is a basic streak of civil law as there 
is in the method of application (or lack of application) of the rules of 
evidence. The Workmen’s Compensation Act adopted by Louisiana 
is of civil law origin and the Trust Estates Act of 1938 preserves 
some fundamental civil law precedents. In the field of equity, al- 
though many principles adopted by both common law and Louisiana 
courts are the same, equity rules established by the civil law have 
not yet given way entirely. In the use of judicial precedent, Louisi- 
ana has clearly followed the practices developed in the civil law 
countries as she also has in the matter of retaining the practice of 
written codified laws. And, in the matter of legal terminology, 
Louisiana has retained many of the civil law terms and has attached 
her own civilian meanings to some of the common law terms taken 
over.”? Lastly, for the last few years, there has been a great move- 
ment in Louisiana to retain and return to the benefits of civil law.” 


70 La. Const. of 1921, Art. IV, Sec. 16. 


71 Supra note 11 at p. 40. - sane 
72 Besides having used the term “stare decisis” erroneously, Louisiana courts 


have often used the common law terms “fee simple title,” “deed,” and “lien” in 
a civil law context and with a civil law meaning. See supra note 1 at p. 19. 
73 Supra note 1 at p. 39-40, 
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Whether these civil law remnants mean that the law of Louisiana 
is really different from the law of the other states is another matter. 
We have seen that even the civil code has been tremendously in- 
fluenced by the law of the states around her. As one author has said: 
“The history of the Civil Code of this State has been a history of the 
contamination and snubbing of the official ideology.” * Similarly, we 
know that down through the centuries the basic law of the other 
states, the common law, has been greatly influenced and often based 
directly upon the same Roman and Civil law sources as that of 
Louisiana.”* In the matter of pleading and procedure as in the use 
of evidence, judicial precedent, and legal terminology, we know that 
there is really little practical difference. In comparing the equity 
jurisprudence of Louisiana with that of the common law states, we 
have concluded that although different in form they are often much 
the same and serve practically the same purpose. As to trusts, we 
have noted that Louisiana has based her trust statute on the Restate- 
ment of Trusts, and has thus secured the operative and administra- 
tive provisions of the best of the trust laws of her sister states. 
Further, it appears that even the last great difference of codification 
is disappearing with the adoption by several states of civil codes and 
with the influence of the uniform laws and the restatements. And, 
the influence of similar law schools undoubtedly will counteract any 
attempts to return to a system of law foreign to the United States.”® 

In other fields, there is practically no difference at all, namely, 
federal and public law, criminal law, public international law, conflicts 
of law, torts, commercial law, and many of the uniform laws includ- 
ing statutes such as the Workmen’s Compensation Act, the Public 
Service Commission Act, and the Chattel Mortgage Act. When we 
consider the additional fact that the court structure, both federal and 
state, is practically the same as the other states,” we must conclude 
that while there are differences between the law of Louisiana and 
that of the other states, there are few essential differences which 
persist. 


74 Franklin, Equity in Louisiana: The Role of Article 21 (1935) 9 TULANE 
L. Rev. 485, 490. 

75 For a full discussion on this point see Calvin, PARTICIPATION OF THE 
Unitep STATES OF AMERICA WITH THE REPUBLICS OF LATIN AMERICA IN THE 
Common HERITAGE OF RoMAN AND Crvit Law (1943). Vol. X, Proceedings of 
the Eighth American Scientific Congress of Member Nations of Pan-American 
Union, Washington, D. C. (May 10-18, 1940). Published by the Department 
of State, Washington, D. C. (1943). 

76 On this point, see supra note 2 at p. 595. Also see Tucker, Source Books 
of Louisiana Law (1932) 6 TuLane L. Rev. 280, (1933) 7 Tunane L. Rev. 82, 
(1934) 8 TuLane L. Rev. 396, (1935) 9 TuLaNne L. Rev. 244. 

77 Burdick, Principles oF RomMAN Law AND THEIR RELATION TO MODERN 
Law (1938) p. 41. 
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The reason why there are no longer substantial differences be- 
comes clear when we answer our second question: What is the trend 
and direction of Louisiana law as it relates to the law of its sister 
states? The conclusion must be that both systems are developing 
together into a new system of law that is neither common law nor 
civil law, but “American law.” Neither system of law has been 
static; both have borrowed from and influenced each other; both 
have been growing up side by side developing new law. It could not 
be otherwise. Because all of those underlying factors which produce 
laws are identical, that is, physical environment, social customs, race, 
commercial usages, schools, and government, the two systems cannot 
long remain apart. And, their product, the American law system, 
is and will be the better because of the merging of the best elements 
of the common and civil law systems. 









GeorcE A. Pope. 


EFFECT OF TURNOVER ORDER IN BANKRUPTCY CONTEMPT 
PROCEEDINGS 


I 


Few problems presented in the everyday administration of the 
Bankruptcy Act have proven more troublesome than those arising in 
connection with “turnover-contempt” proceedings. The Supreme 
Court decision in Maggio v. Zeitz* makes pertinent a re-examination 
of such proceedings in the light of that ruling with a view, in the 
first instance, of ascertaining the extent to which the law governing 
these issues has been settled; and finally, whether, from a purely 
functional standpoint, the directives of the Court form a workable 
pattern enabling problems of administration to be solved with a result- 
ing minimum of injustice and confusion. 

In this case, following the adjudication of the Luma Camera Serv- 
ice Inc. as a bankrupt, Joseph Maggio, president of the corporation, 
was unable to satisfy the trustee when asked to explain a sizeable 
merchandise shortage shown by the books of the bankrupt concern. 
At a hearing on the report, the trustee asked for an order directing 
him to turn over this property and the referee found it established 
by clear and convincing evidence that the merchandise was know- 
ingly and fraudulently concealed by Maggio. The evidence was the 
proof of his one-time possession which was viewed as creating a 
presumption of continued possession. The referee, relying on this 
presumption, ordered Maggio to deliver the property or the pro- 
ceeds, set at $17,500. 


~ 1333 U. S. 56, 68 Sup. Ct. 401 (1948). 
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The turnover order was upheld by the District Court and unani- 
mously affirmed by the Circuit Court of Appeals.2 The Supreme 
Court denied certiorari.* In the contempt action that followed when 
Maggio failed to turn over the property, there was a reiteration of 
inability to comply, with a further denial of the taking. Again the 
presumption of continued possession proved controlling and here 
formed the primary basis of the committal for contempt. The Cir- 
cuit Court.of Appeals once more adhered to the finding * but declared 
the presumption used to be “fictitious,” stating that, “Although we 
know that Maggio cannot comply with the order, we must keep a 
straight face and pretend that he can, and must thus affirm orders 
which first direct Maggio to do an impossibility and then punish him 
for refusal to perform it.”*® On certiorari, the Supreme Court va- 
cated the contempt order and remanded to the District Court for 
further proceedings. Mr. Justice Jackson, speaking for the major- 
ity, stated that, while the issue of possession or control as of the time 
of the turnover order becomes res judicata and is not subject to col- 
lateral attack in the contempt proceeding, the issue then before the 
court is the defendant’s present ability to comply, and that such a 
rigid application of the presumption of continued possession is un- 
warranted. Mr. Justice Black, in a separate opinion in which Mr. 
Justice Rutledge concurred would not accept the assumption that the 


2 Zeitz v. Maggio, 145 F. (2d) 241 (C. C. A. 2d, 1944). 

3 Maggio v. Zeitz, 324 U. S. 841, 65 Sup. Ct. 587, 89 L. ed. 1403 (1945). 

4“The courts have consistently held that the trustee has the burden of show- 
ing that bankrupt withheld assets belonging to the estate, but after such 
possession is shown there is a presumption that the bankrupt still has the 
assets, and the burden is on him to prove his inability to turn them over. . . . 
The mere denial of the bankrupt, is not alone sufficient to meet this presump- 
tion.” Brune vy. Fraidin, 149 F. (2d) 325, 327 (C. C. A. 4th, 1945). Compare 
with this view McIver v. Schwartz, 50 R. I. 68, 145 A. 101 (1929) which 
holds that a presumption is not evidence, and in the face of testimony to the 
contrary cannot go to the jury. But see contra O’Dea v. Amodes, 118 Conn. 
58, 170 A. 486 (1934) and for a criticism of the McIver case see Morgan, 
In Instructing the Jury Upon Presumptions and Burden of Proof (1933) 
47 Harv. L. Rev. 59. See also Bohlen, The Effect of Rebuttable Presump- 
tions of Law Upon the Burden of Proof (1920) 68 U. or Pa. L. Rev. 301, 315 
at n. 13 where it is stated that “It is the duty of him against whom any pre- 
sumption operates to produce evidence, not merely witnesses, and therefore he 
must satisfy the jury of the credibility of his witnesses. See generally 9 Wic- 
MORE ON EvipENcE (3rd Ed. 1940) § 2491. 

5In re Luma Camera Service, Inc., 157 F. (2d) 951 (C. a A. 2d, 1946). 
Noted 95 U. or Pa. L. Rev. 789 (1947), 42 Ini. L. Rev. 396, (1947). 

$Id. at p. 955. Compare Brune v. Fraidin, 149 F. (2d) 325, 329 (C. C. 4th, 
1945) where in dealing with the same problem it was said, “Obviously the 
court should not order one to do something that was impossible and then 
punish him for failure to do it. . . . The bankruptcy courts are invested with 
power to require bankrupts to surrender their property and to enforce obedience 
by attachment for contempt, but a power so drastic should be exercised only 
ina plain case and always with due regard to the constitutional rights of the 
citizen.” 
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turnover-contempt procedure is legal. 
sented. 
As the broad implications involved in this decision may well be 
presented in similar controversies to follow, they offer a wide range 
for fruitful discussion extending from problems purely of a bank- 
ruptcy nature to those with a constitutional aspect. No attempt will 
be made to marshall authorities in justification of the legality of turn- 
over proceedings, nor will any detailed examination be made of the 
controversy as to whether or not the courts are substituting a civil 
action for what should be a criminal proceeding. These and other 
similar problems have in varying degrees been recently discussed else- 
where,’ and this note will be limited to a consideration of the course 
taken in “turnover-contempt” proceedings up to and including the 
Maggio decision, in order to ascertain whether that decision has clari- 
fied the law, or attempted to establish rules which are difficult, if not 
impossible to administer, as suggested in the dissenting opinion.® 


II 


Recently a leading authority in this field when speaking of the 
general purposes of bankruptcy legislation stated: 





Mr. Justice Frankfurter dis- 

























To me, federal bankruptcy is simply a convenient device to ad- 
minister an insolvent estate as a whole for the benefit of all 
creditors, and with only such priorities as accord with our tra- 
ditions. A subsidiary objective is to give certain debtors an 


opportunity for a new start by discharging them from some of 
their obligations.® 


Although some difference of opinion has existed as to the relative 
importance of these two objectives, there can be little doubt that when 
taken together they constitute a fair analysis of the aims of bank- 
ruptcy administration. In achieving these ends, it is obvious that 
the trustee must obtain control of the assets of the bankrupt estate, 
and as a means of accomplishing this purpose the “turnover” pro- 
ceeding was developed. It permits resort to the summary jurisdic- 
tion of the court for the issuance of an order to turn over the prop- 
erty or its proceeds to the supervision and control of the bankruptcy 
court, when after adjudication the receiver *° or trustee concludes 


7 Oglebay, Some Developments in Bankruptcy kaw o> 22 J. of Nat’l 
pre of Ref. 82; (1948) 34 Va. L. Rev. 707; (1948) 46 Micn. L. Rev. 933; 
(1948) 26 N. C. L. Rev. 394; (1948) 57 Yaue L. J. 83, 105. 

8 Supra note 1 at pp. 418, 419 

® Hanna, Preferences 4 in Bankruptcy (1948) 15 Cur. L. Rev. 311. 

10 A receiver may obtain a turnover order. See, eg., Kattleman v. Madden, 
88 F. (2d) 858 (C. C. A. 8th, 1937); In re Muncie Pulp Co. 139 Fed. 546 
(C. C. A. 2d, 1905), cert. den. 202 U. S. 621, 26 Sup. Ct. 766, 50 L. ed. 1175 
(1906). 
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that some of the assets of the estate are missing or are being wrong- 
fully withheld. 

Mr. Justice Black, stated in his separate opinion “. . . that this 
procedure is unauthorized by statute. . . .” +t and emphasized the lack 
of any express provision in the Bankruptcy Act for turnover pro- 
ceedings or for their regulation. Yet, it may be strongly argued that 
Congress did contemplate the innovation made by the courts in view 
of the reference made to such a procedure in Section 21 (1.)?* of the 
Act. Under Section 2 (a) (7)'* the courts of bankruptcy are in- 
vested “‘with such jurisdiction at law and in equity as will enable 
them” to “cause the estates of bankrupts to be collected, reduced to 
money and distributed, and determine controversies in relation there- 
to...” Also by virtue of Section 2 (a) 15)** power is given to the 
courts to “make such orders, issue such process, and enter such judg- 
ments, in addition to those specifically provided for as may be neces- 
sary for the enforcement of the provisions of this title.” From these 
and other provisions of lesser importance in this regard, the courts 
of bankruptcy have developed the summary turnover proceeding as 
one necessary to accomplish their function of administration. If the 
assets, books of account and records of the bankrupt could be reached 
only by plenary action, it is obvious that the resultant delay and con- 
fusion would greatly hamper the efficiency of bankruptcy administra- 
tion.*® 


The burden of proof in a turnover proceeding is at all times 
on the receiver or trustee; he must at least establish a prima 
facie case. After that, the burden of explaining or going for- 
ward shifts to the other party, but the ultimate burden or risk 
of persuasion is upon the receiver or trustee. In order to secure 
a turnover order, the receiver or trustee must first of all establish 
the summary jurisdiction of the court, except where the defend- 
ant consents. The burden is also on the receiver or trustee to 
show that the property or proceeds involved are a part of the 


11 Supra note 1 at p. 413. ‘Accord supra note 5 at p. 954, Frank J., “We 
would add that nowhere in the Bankruptcy Act has Congress even intimated 
an intention to authorize such results, and that they stem solely from a judge- 
made gloss on the statute.” 

1252 Stat. 854 (1938), 11 U. 2 (1946). 

18 52 Strat. 842 (1938), 11 u. C. §2 (a) (7) (1946). 

1452 Stat. 842 (1938), 11 U. C. §2 (a) (15) (1946). 

15 Supra note 1 at p. 405. For> a good discussion of the distinction between 
cae! and plenary proceedings see Taubel-Scott-Kitzmiller Co. v. Fox, 264 

S. 426, 44 gi up. Ct. 396, 68 L. ed. 770 (1924). The distinctions as developed 
Z "that case are still relied upon today although the case itself has been over- 
ruled on other statutory grounds by the Chandler Act. See also, Oldham, Sum- 
mary Jurisdiction in Bankruptcy (1948) 23 J. of Nat’l Ass’n of Ref. 26, 27; 
Oglebay, Some Developments in Bankruptcy Law Regarding Summary Juris- 
diction and the Determination of the Effect of Discharges (1946) 21 J. of Nat'l 
Ass’n of Ref. 21; Ross, Federal Trustees in Bankruptcy (1935) 20 Iowa L. 
Rev. 565, 583-593. 
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bankrupt estate, and thus support the summary jurisdiction he 
seeks to invoke. In addition, it must be proved that the person 
proceeded against has either possession or control of the property 
or proceeds demanded.*® 













































A turnover order is not justified merely by showing that the de- 
fendant should have possession or control. Remedies available under 
these circumstances are of an entirely different nature: 


In such cases his responsibilities may be determined in a plen- 
ary suit; or he may, perhaps, be proceeded against for contempt, 
if he has violated any previous orders or has taken assets from 
the custody of the court; or he may be liable to criminal prose- 
cution.** 

Although a turnover order may be in the alternative for the 
surrender of specific goods or the payment of their money equiv- 
alent, it cannot be based upon a mere deficiency of assets without 
a finding that the party has concealed the proceeds of their dis- 
position or has them in his possession or control.** 


To coerce obedience to the turnover order resort is had to the civil 
contempt proceeding.’® Contempt proceedings, unlike the judicially 
developed turnover proceedings, are specifically authorized by the 
Act itself,?° which provides that the bankruptcy courts have power 
to “enforce obedience by persons to all lawful orders, by fine or im- 
prisonment or fine and imprisonment.” *2 Criminal contempt pro- 
ceedings may also be utilized to penalize flagrant disregard of the 
court’s authority or for “contempts committed before referees.” ** 
These proceedings raise certain questions: 


1. In order to obtain a turnover order, must possession or 
control by the person proceeded against be shown to have ex- 
isted when adjudication as a bankrupt occurred, or must this be 
made to appear when the turnover order is sought? 

2. Is it necessary to show possession or control according to 
the measure of persuasion in criminal cases? In particular, will 
a mere preponderance of evidence or “clear and convincing evi- 
dence” suffice? 

3. In a subsequent contempt proceeding, may the evidence sup- 
porting a turnover be re-examined ? 

4. Is the person proceeded against subject to commitment to 
prison to obtain his compliance unless ability to comply with the 
order is shown beyond a reasonable doubt? 


162 Collier on Bankruptcy (14th ed.) § 23:10 at pp. 519-20. 

17 Jd. at p. 522-3. 

18 Jd. at p. 528. 

19 “Failure to comply with a turnover order constitutes a civil contempt of 
court for which the person disobeying may be subject to fine or imprisonment.” 
Id. at p. 535. 

20 Supra note 1 at p. 407. 

21 Section 2 (a) (13), 52 Srat. 842 (1938), 11 U. S.C. §11 (a) (13) (1946). 

22 Section 2 (a) (16), 52 Stat. 842 (1938), 11 U. S.C. §11 (a) (16) (1946). 
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Confusion as to the law governing these issues drew the attention 
of the Supreme Court in Oriel v. Russell,?* where the bankrupts were 
committed for breach of an order directing them to give the trustee 
in bankruptcy their books for the year 1925. These were necessary 
to sustain entries in the books of 1926, but the bankrupts excuse for 
noncompliance was that the books were not in their possession and 
had not been since they moved from one store to another before 
the bankruptcy. 

Although the turnover order was not appealed, the bankrupts at- 
tempted to introduce evidence in the contempt proceeding on the issue 
of their control of the property in question. 

In affirming the District Court’s refusal to re-try that issue, the 
Supreme Court held that the turnover order itself must be supported 
by “clear and convincing evidence,” ** since it is the foundation for 
“coercive methods by imprisonment,” *° and the charge upon which 
the order is predicated “. . . is a charge equivalent to one of fraud.” *® 
Nevertheless, it said that the order “. . . should be given weight in 
the future proceedings as one that may not be collaterally attacked 
by an effort to try over the issue already heard and decided at the 
turnover.” ** The Court also declared that “thereafter on the motion 
for commitment the only evidence that can be considered is the evi- 
dence of something that has happened since tlre turnover order was 
made showing that since that time there has newly arisen an inability 
on the part of the bankrupt to comply with the turnover order.” ** 

In effect the court held that it is not necessary to show beyond a 
reasonable doubt a present ability to comply on the part of the per- 
son proceeded against. Thus the burden upon the trustee in the 
contempt proceeding is less than that stated in a number of lower 
court decisions * “. . . indicating . . . a great reluctance to issue or- 
ders of commitment where there is reasonable doubt of the ability of 
the bankrupt to comply with the turnover order.” *° 

However, in Oriel v. Russell the problem of the time when pos- 
session or control in the person proceeded against must be shown, in 
order to present the case for the issuance of the turnover, was not in 
issue, nor was it specifically referred to. Hence, this case furnishes 
no direct authority on that point. 

23 278 U. S. 358, 49 Sup. Ct. 173, 73 L. ed. 419 (1929). 

24 Jd. at p. 362. 

25 Id. at p. 363. 


26 Jd. at p. 362. 
27 Id. at p. 363. 
28 [bid. 


29 Stuart v. Reynolds, 204 Fed. 709 (C. C. A. 5th, 1913); Kirsner v. Talia- 
ferro 202 Fed. 51 (C. C. A. 4th, 1912); In re Haring, 193 Fed. 168 (W. D. 
Mich. 1912). 

30 Supra note 23 at p. 365. 
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The majority of the lower courts after the Oriel decision held,** 
as they had prior to that decision,** that it must be proved that pos- 
session or control existed at the time of the issuance of the turnover 
order,** but a presumption of this is effective following proof that at 
the time of bankruptcy, the property or proceeds sought to be recov- 
ered were within the possession or control of the person proceeded 
against. The party proceeded against must then satisfactorily ac- 
count for disposition or disappearance. Such a presumption varies 
greatly with the circumstances of each case and may grow weaker as 
the time from which the possession is traced lengthens, until it ceases 
or perhaps is supplanted by a directly opposite inference.** 

A different rule, however, prevailed in the Third Circuit, particu- 
larly after the decision in the Oriel case. There, the date of the bank- 
ruptcy petition, or at the latest, when the receiver or trustee assumes 
general possession, was held to be controlling.* 

This conflict and the continued criticism by certain judges ** in 
the Second Circuit of the use of the presumption of continued posses- 
sion, necessitated an overall review of these proceedings by the Su- 
preme Court. Thus the Court granted certiorari in Maggio v. Zeitz. 

The majority, speaking through Mr. Justice Jackson, re-examine 
the “turnover-contempt” proceeding, and, in the main, reiterate the 
views expressed by the Court in the Oriel case. The conflict, as to 
the time when possession or control must be shown to furnish a 
proper basis upon which a turnover order can issue, was resolved in 
favor of the view which had gained acceptance by the majority of the 
lower federal courts,*’ i. e., the time of the issuance of the turnover 
witz, 144 F. (2d) 39 (C. C. A. 2d, 1944) ; Robbins v. Gottbetter 134 F. (2d) 
843 (C. C. A. 2d, 1943); Seligson v. Goldsmith, 128 F. (2d) 977 (C. C. A. 
2d, 1942); In re Pinsky-Lapin Co., 98 F. (2d) 776 (C. C. A. 2d, 1938); 
Danish v. Sofranski, 93 F. (2d) 424 (C. C. A. 2d, 1937), cert. den., 303 U. S. 
641, 58 Sup. Ct. 610, 82 L. ed. 1101 (1938); In re J. L. Marks & Co., 85 F. 
(2d) 392 (C. C. A. 7th, 1936); In re Schoenberg, 70 F. (2d) 321, 323 (C. C. 
A. 2d, 1934); In re Goldman, 62 F. (2d) 421. (C. C. A. Ist, 1932). 

82 Marin v. Ellis, 15 F. (2d) 321, 322 (C. C. A. 8th, 1926); In re Redbord, 
3 F. (2d) 793, 794 (C. C. A. 2d, 1924); In re Rosser, 101 Fed. 562, 566 
(C. C. A. 8th, 1900). 

33 See Note (1946) 19 So. Cat. L. Rev. 277, 278. 

34 Oglebay, cit. supra note 15; 31 C. J. S. § 124, p. 737. 

35In re Amdur, 137 F. (2d) 708 (C. C. A. 3d, 1943); In re Berkley Press, 
130 F. (2d) 163 (C. C. A. 3d, 1942); In re Eisenberg, 130 F. (2d) 160 
(C. C. A. 3d, 1942). 

36 Judges Learned Hand and Frank had on repeated occasions expressed 
their disapproval of the use of this presumption on the grounds that it was 
fictitious and contrary to reality; that a turnover order based on this fiction 
when used as the basis for a contempt proceeding amounted to a substitution 
of a civil action for what should be a criminal proceeding and deprived a man 
of a basic constitutional right, the right of trial by jury. See In re Luma 
Camera Service, cit. supra note 5; Robbins v. Gottbetter, Danish v. Sofranski, 


Seligson v. Goldsmith, Cohen v. Jeskowitz, all cit. supra note 31. 
37 Supra note 31. 
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order.** The Court expressly rejected the position that had been 
taken on this point by the Third Circuit. The use of the presump- 
tion of continued possession was accepted as a necessary aid to the 
trustee in carrying out his duty to collect and distribute the assets of 
the estate. They pointed out, however, that this presumption was 
not irrebuttable, and cautioned the courts applying it to take due no- 
tice of any factor tending either to weaken or strengthen the plausi- 
bility of such a presumption and to give specific attention to the 
length of time having elapsed between the date of the hearing and 
the last date actual possession was shown to have existed in the per- 
son proceeded against.*® The case rejects the view entertained by 
certain judges of the Second Circuit.*° The Court also declared its 
intention to reaffirm its holding in the Oriel case that the turnover 
order is subject only to direct attack, and that its alleged infirmities 
could not be relitigated or corrected in a subsequent contempt pro- 
ceeding, or, in other words, that the finding of the Court in the turn- 
over proceeding is res judicata as to the ability of the person pro- 
ceeded against to comply at that time.*? Nevertheless, this was con- 
sidered to be not inconsistent with an examination of any evidence of 
present conditions or intervening events which might have a bearing 
on his present ability to comply, which the Court declared to be the 
only issue in a civil contempt proceeding.** 

The Court rejected the construction given the Oriel case by the 
Circuit Court of Appeals to the effect that the accused can offer no 
evidence to show that he does not now have the goods if that evi- 
dence, in the absence of an affirmative showing of when and how he 
disposed of the goods, might tend to indicate that he never had them, 


and hence to contradict findings of the turnover order itself. Said 
the Court, 


. . . despite some conflicting statements in the opinion . . . 
the authorities relied upon in Chief Justice Taft’s opinion make 
it clear that his decision did not contemplate that a coercive 
contempt order should issue when it appears that there is at 
that time no wilful disobedience but only an incapacity to 
comply.** 

38 Supra note 1 at p. 405. 

39 Td. at p. 406. f. F F 

49 See supra note 36. After listing the provisions of the Act dealing with 
criminal contempt proceedings to penalize flagrant disregard of the court’s 
authority, the Court declared, “Courts of bankruptcy have no authority to com- 
pensate for any neglect or lack of zeal in applying these prescribed criminal 
sanctions by perversion of civil remedies to ends of punishment, as some judges 
of the Court of Appeals suggest is being done.” Supra note 1 at 404. 

41 Supra note 1 at pp. 408, 411 

42 7d. at 411. 

43 Tbid. 


5 
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III 


Were it not for the declarations of the Court as to the evidence 
admissible in the contempt proceeding, it would seem fair to say that 
the Maggio case has served to clarify the principles governing “turn- 
over-contempt” proceedings. It was with reference to the Court’s 
rulings in this respect that Mr. Justice Frankfurter, in his dissenting 
opinion voiced alarm, and posed the question, 


How is the conscientious District Court to carry out the di- 
rections conveyed by the Court’s opinion? If the District Court 
gives unquestioned respect, as it is told to do, to the turnover 
order, . . . it will start with the fact that . . . the bankrupt 
was able to comply with the order. With that as a starting 
point will the District Court not be entitled to find again, as it 
has already found, that nothing presented by the bankrupt in 
exculpation for not complying with the turnover order dis- 
proves that he continued to have the property, which he was 
found to have had . . . or is the District Court to infer that in 
view of the snarl into which these proceedings have got by 
reason of the failure to upset the turnover order when directly 
under review, this Court was indulging in benign judicial wink- 
ing—that while the fact of the possession of the property had 
been adjudicated by the turnover order and could not verbally 
be questioned, the District Court need not accept the determina- 
tion of that order as facts? ** 


One writer in commenting on the misgivings of the dissenting 
Justice concluded, 


While there is a good deal to be said for Mr. Justice Frank- 
furter’s criticism, I believe that the practical results of the 
Court’s directive will not be much different from those in the 
past. . . . While the defendant, under the Court’s theory can 
present again on the issue of contempt evidence that he does 
not have the goods or proceeds, without an affirmative showing 
that he disposed of them since the turnover order, the judge is 
still entitled to disbelieve this as he did before—and order the 
defendant jailed. The second review of what may be in effect 
the same evidence, as a practical matter will not reverse many 
judge’s conclusions; most will demand something new before 
they will be persuaded as they were not on the turnover hearing 
that the defendant cannot comply.*® 


In sharp contrast to this view are certain statements taken from 
a recent case annotation of the Maggio decision: 


. it (the Court) has apparently followed the . . . Third 
Circuit rule whereby the alleged contemnor may show evidence 


4 Id. at pp. 418, 419. 
45 Oglebay, cit. supra note 7 at p. 84. 
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of events occuring prior to the turnover order. In short, the 
Court, has stacked the cards in favor of the bankrupt. 

. . - The Court has reached a result clearly contrary to. . . 
Oriel v. Russell . . . though purporting to affirm it.*® 


The first conclusion does not cover the situation in which newly 
discovered evidence tends to prove the person proceeded against 
ceased to have possession or control prior to the turnover order. In 
such a case the trial court must decide whether this evidence can 
be admitted if due consideration is to be given to the Supreme Court's 
holding, that once the turnover order is granted the finding that the 
person proceeded against had possession or control at that time is 
not open to collateral attack. Nor does the conclusion of the second 
writer that the case is “clearly contrary” to the Oriel decision seem 
warranted. 

It is submitted that a position somewhere between these two views 
would be more nearly accurate. At least it cannot be fairly said at 
this time that the clarity of the legal principles laid down in the 
Maggio case is so evident, nor the ease of their practical application 
so readily apparent that the misgivings of Mr. Justice Frankfurter 
are completely unfounded. The flood of diverse comment,*? con- 
flicting even as to the very holding itself, tends to give additional 
significance to the dissent. In fact, some and perhaps many, referees 
and judges will be reluctant to utilize contempt proceedings unless 
there is available sufficient new evidence to prove clearly that com- 
pliance is possible. In effect, the presumption of continued possession, 
in so far as the contempt proceeding is concerned, may then be nulli- 
fied, for in the last analysis the referee (or the judge) must decide 
whether the party proceeded against is lying or not. 

On B. JoHNSON. 


46 (1948) 34 Va. L. Rev. 707, 709. Compare with this the following: “Giv- 
ing the effect of res judicata to the turnover order prevents the introduction of 
evidence of occurrences prior to the issuance of the order. ...” 61 Harv. L. 
Rev. 1240, 1241 (1948). (Italics added). 

47 As to whether Oriel v. Russell, cit. supra note 23, has been overruled com- 
pare the following statements with the view taken by the writer in the Virginia 
Law Review cit. supra note 46. 

. the rule of Oriel v. Russell, [was] affirmed in the Maggio case.” Note 
Mice. L. REv. cit. supra note 7 at p. 938. 

. the majority, purported to reaffirm Oriel v. Russell .. . but reversed on 
the reasoning. . ” Note 22 Tempte L. Q. 93 (1948). 

While the dissent criticizes the majority for departing from the Oriel case, it 
may well be that the Court should have gone further and overruled that case 
completely. Harv. L. Rev. cit. supra note 46. 

“The Supreme Court . . . neither discards the rule of the Oriel case... oe 
reverts to the holdings of many cases before Oriel v. Russell. . > ee 
REv. cit. supra note 7 at p. 397. See also Note 28 B. U. L. Rev. 383 (isigy: 33 
Iowa L. Rev. 724, 725 (1948) ; and other comment cit. supra note 7. 
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CONSTITUTIONALITY OF EDUCATIONAL SEGREGATION 


In the recent case of Sipuel v. Board of Regents of the University 
of Oklahoma,’ the petitioner was a prospective legal student who 
had graduated from college with honors and was eligible for admission 
to the University of Oklahoma law school except for her race. She 
entered a regular application to that school, and upon its rejection, 
filed for a mandamus against the Board of Regents of the University. 
Her petition was denied in the state courts on the ground that by 
applying to the white law school instead of requesting the establish- 
ment of a Negro law school she had not used proper procedure. On 
certiorari, the Supreme Court dismissed this defense and ordered the 
state to provide an opportunity “in conformity with the equal pro- 
tection clause of the Fourteenth Amendment and provide it as soon 
as it does for applicants of any other group.” * The state acted 
promptly to set up a school for Negroes at which Mrs. Fisher * was 
to be the only student, at least in the first term. The school was to 
be conducted in a space roped off in the State Capitol, and to be 
staffed by three teachers. Neither the American Bar Association 
nor the Association of American Law Schools granted recognition. 
Rather than enter the school, Mrs. Fisher came back to the Supreme 
Court for a new mandamus‘ alleging that the old mandamus had not 
been interpreted properly by the courts of Oklahoma. She argued 
that it was apparent a law school established in one week could not 
be equal to the one already existing, that the physical facilities offered 
were not equal, that a school for one student could not be equal to a 
school for many students where discussion and argument were among 
the most instructive parts of the curriculum, and finally that no seg- 
gregated school could be fully equal. The Court declined to hear 
her argument, holding that the equality or otherwise of a particular 
educational opportunity offered by Oklahoma was not properly before 
it, the original case having been concerned only with whether or not 
Oklahoma was required to offer an equal opportunity at a given pro- 
cedural juncture. 

The petitioner later instituted a new action in the state courts of 
Oklahoma in which she hoped eventually to get a hearing from the 
Supreme Court on these issues, especially segregation, for she is con- 
vinced that a segregated education cannot be an equal one.°® 
Hurst, 333 U. S. 147, 68 Sup. Ct. 389, 92 L. ed. — (1948) which is the second 
hearing of the same case. 

2 Sipuel v. Board of Regents, supra note 1. 

8 During the pendency of the case, the plaintiff, Miss Ada Lois Sipuel became 
Mrs. Fisher. 

4 Fisher v. Hurst, cit. supra note 1 


5 Statement by Mrs. Fisher at the Herald Tribune Forum in New York City, 
October 1948. 
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Also on their way to the Supreme Court are two other cases in 
which Negro plaintiffs are asking admission to graduate schools of 
state universities. In the case of Hemon Marion Sweatt v. the Bd. 
of Regents of University of Texas the plaintiff would also like to be a 
lawyer. Texas, like Oklahoma, maintains no law school for Negroes, 
but after the institution of this action it did set aside the basement 
of a Houston building and propose to teach Mr. Sweatt there. The 
plaintiff declined to attend this school, and in the subsequent hearing 
on his petition for mandamus he entered testimony by sociological 
and educational experts designed to convince the court that segre- 
gated education is always unequal. The trial court found for the 
defendant and was upheld by the Court of Civil Appeals of Texas. 
The plaintiff has entered a petition for writ of certiorari before the 
Supreme Court, and that is where the matter stands as this article 
goes to press.’ 

The other case—McLaurin v. Board of Regents of the University 
of Oklahoma involves a plaintiff who seeks a doctorate degree in edu- 
cation. Taking advantage of the jurisdiction granted federal courts in 
matters involving civil rights he brought his case before a special 
three judge court. This court took cognizance of the fact that there 
was no appropriate school for Negroes and stated “. . . insofar as 
any statute or law of the State of Oklahoma denies or deprives this 
plaintiff admission to the University of Oklahoma for the purpose of 
pursuing the course of study he seeks, it is unconstitutional and un- 
enforceable. This does not mean, however, that the segregation laws 
of Oklahoma are incapable of constitutional enforcement. We simply 
hold that insofar as they are sought to be enforced in this particular 
case, they are inoperative.” § 

The court refrained from “issuing or granting any injunctive relief, 
on the assumption that the law having been declared, the State will 
comply.” ® 

The University admitted McLaurin but has kept him separated 
from the other students: his desk is placed in an anteroom to the 
classroom, he has different hours in which to use the lunch room, 
and a special place in the library in which to sit.?° 

McLaurin filed a motion for further relief which motion was not 


6 Hemon M. Sweatt v. Theophilus Shickel Painter, Civil 9684, — Tex. Civ. 
App. — P. (2d) — (1948); McLaurin v. Board of Regents of the University 
of Okla., Civil 4039 (U. S. District Court for Western District of Okla., 1948). 

7 Walter White, A Man CaLLep Wuire (1948) pp. 148-152. Also advice to 
writer by counsel to National Association for the Advancement of Colored Peo- 
ple. See also Note (1947) 56 Yate L. J. 1059. 

8 Pages 4 and 5 of the transcript of the oral opinion. 

9 Page 6 of the transcript of the oral opinion. 

10 Advice of counsel to the N. A. A. C. P. to the writer. See also the 
Washington Post for Oct. 31, 1948. 
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granted. He is now planning to carry the case to the Supreme Court." 
These three cases coupled with the reports of the President’s Com- 
mittees on Higher Education and on Civil Rights** have brought 
segregated education into the public eye. General attention is called 
to the fact that public education in the 17 states where segregation is 
practiced is far from equal for Negroes and whites.1* The legal 
doctrine “separate but equal” has failed to be a guide to action. 
That failure is not due to any weakness in precedent or author- 
ity.* The Fourteenth Amendment clauses about privileges and im- 
munities, about equal protection of the laws, and about due process 
have been interpreted to mean that every child must be offered an 
equal educational opportunity.’* It is difficult to see how any other 


11 Advice of counsel to the N. A. A. C. P. to the writer. 

12 To Secure THeEsE Ricuts. The Report of the President’s Committee on 
Civil Rights, (1947). H1icHer EpucaTIon ror AMERICAN Democracy. Report 
of the President’s Committee on Higher Education (1947) 

13“There is a marked difference in quality between the educational oppor- 
tunities offered white children and Negro children in the separate schools. 
Whatever test is used—expenditure per pupil teachers’ salaries, the number of 
pupils per teacher, transportation of students, adequacy of school buildings and 
educational equipment, length of school term, extent of curriculum—negro 
students are invariably at a disadvantage. .. .” 

To Secure THEsE Ricuts, pp. 63 and 64. ‘Statistical material in support of 
this statement is plentiful. Particularly striking are the following tables: 


Age of Pupil Percentage Attending School 
hi Non-white 
63.4 
89.2 
93.7 
71.9 


; 24.2 
20 to 24 : 6.7 


Table 5, p. 33 of the report of the President’s Committee on Higher Educa- 
tion. Statistics are as of April, 1947, according to the U. S. Bureau of Census 
tabulation. For information on salaries for members of the instructional staffs, 
see infra, p q 

According to Johnson, INTto THE MAIN STREAM (1947), at page 137, the 
average school term in 1939-40 was 156.3 days for Negro schools, as compared 
with 170.8 days for white schools; pupils per teacher were 37.7 as against 29.2; 
per pupil expenditures on salaries were $13.35 as against $35.85, and the per 
capita value of equipment was at a ratio of 1 to 7. 

The U. S. Dept. of Education estimates it would take $26 million dollars 
annually for an indefinite period to make the Negro schools equal to the white. 
White op. cit. p. 143 

For further discussion see Myrdal, THe AMERICAN unaneaes (1944), pp. 
337-40 and Walter White op. cit. t. ra note 7 at pp. 143 and 163. 

14Gong Lum v. Rice, 275 U. 8, 48 + Ct. 91, 72 L. ed. 172 (1927); 
Wong Him v. Callahan, 119 Fed. ns (Cc. Cc. D. Cal., 1902) ; United States 
v. Buntin, 10 Fed. 730 (C. C. S. D. Ohio, i882) Greenwood v. Rickman, 145 
Tenn. 361, 235 S. W. 425 (1921); Dameron v. Bayless, 14 Ariz. 180, 126 
Pac. 273 (1912); Martin v. Board of Education, 42 W. Va 514, 26 S. E. 348 
(1896) ; Cory v. Carter, 48 Ind. 327 (1874) ; People ex rel. King v. Gallagher, 
93 N. Y. 438 (1883) ; State ex rel. Garnes v. McCann, 21 Ohio St. 198 (1871). 

15 See footnote No. 7 and also the following cases: Bertonneau v. Board 
of School Directors, 3 Fed. Cases No. 1361 (C. C. D. La. 1878); Daviess 
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interpretation could be urged, and in the cases one never is. In 
most states where educational segregation is practiced, the authority 
of the Fourteenth Amendment is not in issue because of clear statu- 
tory or constitutional requirements of equality in state law.’® 


The rule applies not only to segregated education, but to all segre- 
gation: cases on education cite back to Plessy v. Ferguson ** which 
dealt with segregated transportation. What doubt there is exists be- 
cause the court has never separately examined nor squarely approved 
educational segregation.”* 


Here is an area where the law has failed to cast its imprint on 
society. The question is why. In his classic book on the American 
Negro,’® Gunnar Myrdal puts some of the blame on a “low degree 
of law observance” as an American trait. More narrowly there is 
the popular concept of the law as a means for keeping in line would-be 
stragglers from the norm, not as a method for changing the norm.”° 
There are, however, dozens of situations where changes in statute 
or judicial interpretation have changed the way people live. The real 


County Board of Education v. Johnson, 179 Ky. 34, 200 S. W. 313 (1918); 
Mary Frances Ward v. Flood, Principal, 48 Cal. 36 (1874). In Cory v. 
Carter, cited supra note 14, the court said, “In the light of the foregoing history, 
constitutional provisions, legislative acts, and judicial constructions thereof, it 
is very plain and obvious to us, that the persons of the African race were not in 
the minds or contemplation of the wise and thoughtful framers of our constitu- 
tion . . . [therefore the need for the Thirteenth and Fourteenth Amendments].” 
Not all courts writing before the Fourteenth Amendment agree that it was 
ad for this reason See Roberts v. City of Boston, 5 Cush (Mass.), 198 


16 Ariz. Code Ann. (1939) § 54-918; Del. Const. Art. X, § 2; Fla. Const. 
Art. XII. § 12; Ga. Const. Art. VIII § 1, Ga. Code (1933) § 32-909; Ky. 
Const. § 187; Mo. Rev. Stat. (1939) § 10350, 10488; N. M. Stat. (1941) § 15- 
1201; N. C. Const. Art. IX, § 2, N. C. Gen. Stat. (1943) § 115-2; Okla. 
Const. Art. XIII, § 3, Okla. Stat. (1941) Title 70, § 451; Tex. Const. Art. 
VII, § 7, Tex. Rev. Civ. Stat. (1936) Art. 2719; Va. Code Ann. (1942) § 680. 

17 163 U. S. 537, 16 Sup. Ct. 1138, 41 L. ed. 256 (1896). 


18 See Waite, The Negro in the Supreme Court (1946) 30 Minn. L. Rev. 
219 at p. 283. Judge Waite points out at p. 254 that the first educational segre- 
gation case to reach the Supreme Court was Cumming v. Board of Education, 
175 U. S. 528, 20 Sup. Ct. 197, 44 L. ed. 262 (1889). The Court declared “It 
was said at the argument that the vice in the common school system of 
Georgia was the requirement that the white and colored children of the state 
be educated in separate schools. But we need not consider that question in 
this case. No such issue was made in the pleadings” (at p. 543). Neverthe- 
less in Gong Lum v. Rice, 275 U. S. 78, 48 Sup. Ct. 91, 72 L. ed. 172 (1927) 
the only Supreme Court cases the Court cites in stating that the question of 
educational segregation is no longer new are the Cummings case and Plessy 
v. Ferguson, supra note 17, which dealt with transportation. See also Note 
(1927) 2 Sr. Jouns L. Rev. 215. 

19 Myrdal, Op. cit. supra note 13 at p. 17. 


20“ | . this maintenance of separate schools tends to deepen and perpetuate 
the odious distinction of caste, founded in a deep-rooted prejudice in public 
opinion. This prejudice, if it exists, is not created by law, and probably can- 
not be changed by law.” Roberts v. City of Boston, cit. supra note 15 at p. 209. 
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question is why the norms of inequality and/or segregation have 
failed to yield." 


The reasons for this failure can be given under three heads: (1) 
Why Negroes have been slow to bring actions; (2) Why their cases 
have been lost in the courts; and (3) Why their successes in the 
courts have not always resulted in equalizing changes outside the 
courts. Each of these reasons will be discussed separately. 

1. Why Negroes Have Been Slow to Bring Actions.—Primarily 
Negroes have not brought actions because they didn’t know what 
remedy to seek—whether improvement of segregated schools or an 
end to them.** Most Negroes disapprove of segregation in theory, 
but hesitate to make their children social pioneers and likely victims 
of prejudice. Instead they prefer to see them study in an atmosphere 
of mutual respect, even if in a lesser place academically.2* Other 
arguments for segregation involve opportunities for Negro teachers 
and for Negro students who are potential leaders.** W. E. B. Dubois, 
an important leader for many years of the National Association for 
the Advancement of Colored People, and the leading Negro exponent 
of segregated education, suggested in 1935 that for reasons such as 
these, the all-Negro schools of Washington, D. C., are better than 
the mixed schools of Harlem.** 


21 Segregation may not be as basic to all parts of the society practicing it as 
has been thought. To illustrate—some of the students of the University of Okla- 
homa staged two large meetings in favor of admitting Mrs. Fisher to their 
law school. (Wash. Post, Jan. 30, 1948. Also White, Op. cit. supra note 7 
at pp. 146-7.) The Daily Oklahoman, the leading daily newspaper in Oklahoma, 
gave no indication during that period that a change in the graduate school set-up 
would not have been acceptable. 

22 Dubois, Does the Negro Need Separate Schools (1935) 4 JouRNAL oF 
Necro EpucaTion 328. 

23 The court states, in Robert v. City of Boston, cit. supra note 15 at pp. 199, 
200, that segregated schools in Boston were “. . . originally established at the 
request of colored citizens, whose children could not attend the public schools, 
on account of the prejudice then existing against them.” 

In this connection it is interesting to note that none of the major cases now 
current involves a school child but all involve graduate students and teachers. 

24 See Myrdal, op. cit. supra note 13 at pp. 900-902. 

25 Dubois, cit. supra note 22. But Peterson, Present Status of Negro Separate 
Schools as Defined by Court Decisions 4 JouRNAL oF NEGRO Epucation 351 
writing in the same year suggests that the District of Columbia is the only place 
where the schools are even equal. The National Committee on Segregation in 
the Nation’s Capitol had this to say about Washington’s segregated schools 
in its report Segregation in Washington (1948) (quoted in the Washington 
Post for Dec. 11, 1948) “The schools for colored children are inferior to those 
for whites. . "Negro schools are too few in number and too small in size. 
: Negro schools are short of teachers. 

“From elementary school to high school, the pupil load of Negro teachers 
in 1946 was 12 to 30 per cent higher than for white teachers. Most Negro 
teachers had 800 or more pupil-hours per week. Only one white teacher in 
20 had this heavy a load. Yet these segregated schools for colored children 
are supposed to be ‘separate and equal.’’ 
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The focus of the Dubois approach would be on improving the 
Negro schools. Writing in 1936, he said, 


The NAACP and other Negro organizations have spent 
thousands of dollars to prevent the establishment of segregated 
Negro schools, but scarcely a single cent to see that the division 
of funds between white and Negro schools, North and South, is 
carried out with some faint approximations of justice. . . . We 
Negroes do not dare to press this point and force these decisions 
because forsooth, it would acknowledge the fact of separate 
schools. . . .*° 


Many persons who do not agree with Dubois on the advantages of 
segregation nevertheless do favor attempts to improve the separate 
schools. Their hope is that by bringing the Negro schools up to par, 
they will make such segregation so expensive that the South will 
not wish to continue it.27 They argue that at the moment, despite 
the extra cost required for the maintenance of two institutions, the 
separate schools are a bargain: they make it possible for the white 
population to supply its children with good schools without bearing 
the burden of also supplying the Negro children. 

To achieve elimination of the separate school by this method would 
not necessarily require complete equality of the two school systems, 
but only sufficient equality to make the expense not worth its product 


to the community involved,** and this would vary in different parts 
of the country, depending upon how deeply ingrained was the preju- 
dice, as compared with the State revenue. 

This approach to the problem of these two groups has two advan- 
tages: (1) Each time a case is won it results in a practical and im- 
mediate improvement as well as in a step toward the final goal.” 


26 Dubois, at p. 330. 

27“ | . school segregations increase the cost of the educational system. . .°. 
A given average standard can be achieved at a lower expense if the overhead 
costs can be minimized. This is particularly apparent in respect to higher 
educational institutions. . . . Also the cost of transportation for the children 
in a consolidated district must be higher when Negro and white children are 
segregated. And whenever either of the two population groups is small, or 
distances are large, a segregated system must have a pronounced effect on 
costs....”’ Myrdal, op. cit. supra note 13 at p. 341. 

28 Myrdal, op. cit. supra note 13 at pp. 337-344, esp. “Segregation makes 
discrimination possible; discrimination means lower expenditures for Negro 
schools, and the white population thus gets a vested interest in separation. If 
the principle “separate but equal” were to be realized ... there would still 
be a social motive for segregation. White people would, however . . . have 
to pay for it in higher taxes... .” p. 341. 

29 See infra for discussion on how significant this improvement is likely to 
be. Johnson op. cit. supra note 13 catalogs these improvements in a highly opti- 
mistic vein. As to what has been accomplished so far, Myrdal says, “. . . a grad- 
ual improvement of school facilities for Negroes, as for whites, in the South has 
been going on and is still in progress . . . the percentage increase in expendi- 
ture may have been greater for Negro than for white schools. But measured 
in absoluted amounts the difference is even larger than it used to be... .” p. 342 
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(2) Since the cases deal with situations clearly illegal there is greater 
chance of success than meets the method of attacking segregation 
itself.*° 


One group of cases in this pattern has established the principle 
that although the schools are separate, the funds which support them 
may not be obtained in a separate tax levy, but must come out of 
the common fund.*t This was an important achievement partly 
because the level of Negro income is so much lower than the level 
of white income, and partly because it obviated paralyzing account- 
ing problems. Even assuming that officials wanted to have an equal 
amount of money available for each child, or equal facilities available 
for each child, how could it be determined what respective rates of 
taxation would achieve this result? *? 

Another group has dealt with the problem of teachers’ salaries. 
In Williams v. Board of Education of Fairfax District,5* a colored 
teacher sued for equal pay, against a defense that the authorized term 
of the colored school was shorter, and therefore she was not entitled 
to equal pay. The court held that the plaintiff had been correct in 
holding school for a full term, and bringing a mandamus action to 
recover her salary.** 

This case was a forerunner to the recent NAACP campaign 
to equalize teachers’ salaries.**° Since 1936 a whole flurry of cases 


30 See Peterson, cit. supra note 25 in which it is urged that bringing cases 
against situations clearly illegal is a slow but sure method. The writer has 
made a study of the 113 cases on Negro education which had reached high 
state or federal courts between 1865 and 1935. All 44 of the cases which chal- 
lenged segregation directly were lost, whereas only 9 out of 28 cases brought 
to remedy specific conditions were lost. The total score was 49 victories to 
64 defeats. 

51 See for examples: Am. State Bank v. Board of Commissioners of Musko- 
gee County, 143 Okla 1, 286 Pac. 902 (1930); Pullitt v. Commissioners, 94 
N. C. 709 (1886) ; Claybrook v. City of Owensboro, 16 Fed. 297 (D. Ky. 


1883). 

82In Hubbard and Alexander, Potentially Favorable Court Cases (1935) 
4 JourNAL oF NEGRO EpucATION 375, the authors agree that the real potenti- 
alities lie in a financial approach. They suggest that appropriations for education 
are done according to four formulae: (a) Distribution according to some pre- 
cise formula, i.e., according to population. In these cases mandamus is the 
remedy, since any statute which did not read for equality would be thrown out 
as unconstitutional; (b) distribution is at the discretion of a specified officer 
or board. Even if this distribution is required to be “fair and equitable,” it is 
the most difficult to do anything about. See infra, pp. 220 and 223 on discretion. 
Note also the problems of multiplicity of actions where discretion is given on 
several levels, and where each action settles only a given appropriation. See 
infra note 63; (c) the separate problem when the law gives the voters power 
to vote about. proposed taxes. 

8345 W. Va. 199, 31 S. E. 985 (1898). 

84 The defense in this case is typical of that which has so often prevailed— 
a procedural device which seeks to avoid doing anything about the existence 
of a real inequality. What could be worse than the fact that here the authorized 
colored term was shorter than the authorized white term? 

85 Walter White, op. cit. supra note 7 at p. 163. 
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has been brought, and most of them have been settled favorably. The 
most important of the cases from the point of view of establishing 
precedent was Alston v. School Board of City of Norfolk.* Although 
the decision has not been greeted with compliance where actions have 
not been brought, it has done a great deal to induce boards to settle 
when threatened with actions.*? 


36112 F. (2d) 992 (C. C. A. 4th, 1940); cert. den., 311 U. S. 693, 61 Sup. 
Ct. 75, 85 L. ed. 448 (1940). 

In addition to the Alston case, reported cases regarding teachers’ salaries 
include: Reynolds v. Board of Public oe ag for Dade County, Fla., 148 F. 
(2d) 754 (C. C. A. Sth, 1945); cert. den., 326 U. S. 746, 66 Sup. Ct. 43, 
90 L. ed. 446 (1945) ; Thomas v. Hibbitts, 46 F. Supp. 368 (M. D. Tenn. 
1942); McDaniel v. Board of Public Instruction, Forescambia County, Fla., 
39 Fed. Supp. 638 (N. D. Fla. 1941); Mills v. Board of Education of Anne 
Arundel County, 30 F. Supp. 245 (Md. 1940); Mills v. Lowndes, 26 F. Supp. 
792 (Md. 1939). A great many other cases were not reported because they were 
settled out of court, dismissed, or are still pending. 

37 (All cases following were brought in federal courts unless otherwise stated. 
Date is date of filing.) Cases settled or determined favorably at the date this 
article goes to press include: 


Bolden v. School Board of Birmingham, Ala. (1942). Settled. 

Morris v. School Board of Little Rock, Ark. (1942). After hearing on 
merits complaint dismissed. Pending on appeal to the Circuit Court of 
Appeals. Sisdientien won June 19, 1945. 

Starke v. Marion County Board of Public Institutions, Florida (1941). 
Consent degree equalizing salaries. 

Blacker v. School Board of Duval County, Fla. (1942). Motion to dismiss 
overruled. Motion of Fla. Educational Association (white) to intervene 
denied. Salaries equalized. 

Turner v. School Board of Hillsborough County, Fla. (1943). After 
hearing on merits on question of payment of salaries according to rating 
system complaint dismissed on understanding that rating would be done 
impartially. 

Stebbins v. ‘School Board of Palm Beach County, Fla. (1943). Same de- 
cision as in Turner case, supra. 

Davis v. School Board’ of Atlanta, Ga. (1943). System of determining 
teachers’ salaries though fair on its face found discriminatory and illegal. 

Negro City Teachers’ Asso. of Cairo, et al. v. Mickell, et al., Ill. (1945) 
Fed. Dist. Ct. Settled. Salaries equalized as of Jan. 1, 1945. 

Abbington v. School Board of Louisville, Ky. (1941). School Board agreed 
to equalize salaries immediately. 

McKelpin v. School Board of New Orleans, La. (1942). After motion to 
dismiss overruled, salaries equalized by consent decree. 

Lee v. School Board of Festus, Mo. (1943). Salaries equalized by con- 
sent decree. 

Duval v. School Board of Charleston, S. C. (1944). Consent decree equal- 
izing salaries signed after hearing on merits. 

Thompson v. Richland County School Board, South Carolina (1945). Judg- 
ment for plaintiff equalizing salaries as of April 1, 1946. 

Robinson v. School Board of Chattanooga, Tenn. (1941). Board agreed 
to equalize salaries. Court retained jurisdiction of case. 

Jackson County Colored Teachers v. Tenn. School Board, Tenn. (1943). 
Settled second day of trial. 

Page v. School Board of Dallas, Texas (1943). Salaries equalized by 
consent decree. 

Bowler v. School Board of Richmond, Va. ( 1941). Consent decree equal- 
izing salaries. 

Roles v. School Board of Newport News, Va. (1942). After hearing on 
merits, declaratory judgment granted. 

Freeman v. County Board of Chesterfield, Va. (1948). Decision rendered 
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There is another stumbling block: Negroes of all opinions have 
hesitated to bring action because they feared possible reprisals.** 
It also ought to be pointed out that the NAACP, mentioned 


for plaintiff teachers who sought equalization of salaries. 

Gibbs v. Montgomery County, Md. (1936) State Court. After motion 
to dismiss overruled board agreed to equalize salaries. Court retained 
jurisdiction pending compliance. 

Brown v. Calvert County School Board, Md. (1937) State Court. Consent 
decree to equalize salaries. 


Cook v. Prince George County School Board, Md. (1940) State Court. 
Consent decree to equalize salaries. 


Cases settled or determined unfavorably include (all cases were brought in 
federal courts) : 


Griffin v. Ocala County School Bd., Florida (1937). Plaintiff dismissed. 
Case became moot. 

Gilbert v. School Board of Brevard County, Fla. (1939) State Court. 
Supreme Court of Florida refused to grant writ of mandamus on grounds 
that mandamus would not lie in Florida for that purpose, i. e., to compel 
board to establish a schedule of salaries without regard to race or color. 

Reeves v. School Board of Atlanta, Ga. (1942). Reeves dismissed. No 
legal grounds for court action on dismissal from teaching staff so case 
was dropped. See Davis v. Bd., infra 

Black v. School Board of Norfolk, Va. “( 1938) State Court. Petition for 
mandamus dismissed. Plaintiff not reappointed making case moot and 


appeal impossible. (Plaintiff rehired following year.) See: Alston v. 
School Board, infra. 


Cases now pending: 


White v. Duval County Board of Public Institutions, Florida (1941). 

McMillon vy. School Board of Iberville Parish, La. (1943). Motion to 
dismiss overruled. Case still pending. Settlement in progress. 

Lee v. School Board of Jefferson Parish, La. (1943). Pending. (During 
pendency of suit plaintiff was discharged. Action for mandamus in 
local state court resulted in reinstatement of teacher with back pay.) 

La Garde et al. v. East Baton Rouge Parish School Bd., La. (1946) Fed. 
Dist. Ct. Pending. 

Becrease v. Quachita Parish School Board, La. (1947). Pending. 

Whitmoyer v. Lincoln Parish School Board, La. (1947). Pending. 

Williams v. Rapids Parish School Board, La. (1947). Dismissed on 
joint motion. 

Bright v. Union Parish School Board, La. (1948). Pending. 


(The Louisiana cases have probably been made moot now that the State 
School Board has adopted a single salary schedule and all parishes have 
equalized.) 
Griffin v. Board of Education, Calvert County, Md. (1947). 
Bates v. Batte, Miss. (1948). Pending. 
Freeman v. Bd. of Ed. of Okla. City Okla. (1947). 


Communication of N.A.A.C.P counsel to the author. 

38 “Tt is noticeable everywhere in the South that even the threat of legal 
action puts a certain restraint on institutional discrimination,” Myrdal, Op. cit. 
supra note 13 at p. 629. In a communication to the writer, Mr. Leslie Perry 
of the N.A.A.C.P. points out that this is not only because of fear on the 
part of white officials lest they be subjected to court action, but also because 
without clear court mandates many good intentioned officials are unable or 
afraid to withstand the discriminatory predilections of the white community 
and/or its leaders. 

See also Leslie Perry, “Patterns of Discrimination in Fundamental Rights,” 
Appeal to the World prepared by the N.A.A.C.P. for the United Nations 
p. 62, for a recent example of serious reprisal. 
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several times already as the principal sponsor of cases, has been 
active in the educational field only since about 1936. This is largely 
because of the financial necessity for choosing only the most favorable 
cases to pursue.*® 

2. Why Cases Have Been Lost in the Courts—Opposition to the 
method of attrition is based not only on the argument that it is too 
slow, but also on the fact that individual cases are too often lost. 
One frequent obstacle is the difficulty of convincing the court that any 
one discrepancy is in fact an inequality. Since “equal doesn’t mean 
identical” *° it has been hard for Negro plaintiffs to convince the 
courts that something more was present than an incident of classi- 
fication.*t In one case it was held that a larger, more imposing school 
building is no proof of inequality. In another, the argument was 
that where white students have a university with a normal school, 
existence of a normal school alone for Negroes was sufficient equal- 
ity.** Again, where a school board without a Negro member acted 
to hire a Negro teacher, and then later rescinded at the request of a 
so-called “‘colored-visitor,” the court held that the colored visitor was 
the same as a white trustee, and that his non-membership on the 
school board was no evidence of inequality.** 

There has been a large number of unfavorable decisions in which 
the basis of the action was a claim that unequal distance from school 
or a hazardous journey there was an inequality.*® Most of these 
cases asked admission to the white school as the remedy, and this 
procedural error, as it was over and again adjudged, may account 
for their failures. Nevertheless, in dismissing the cases the courts 
have been severe and thorough, holding variously that five miles was 
not too great a distance to walk; ** that a complaint brought solely 
on the grounds of distance is unreasonable ; ** that neither the distance 
from school nor the fact that railroad tracks had to be passed on the 
way made the schools unequal; ** that the law doesn’t undertake to 


39 White, Op. cit. supra note 7 at p. 142. 

40 Mangum, THe Lecat Status oF THE Necro (1940) p. 89. 

41 Lehew et al. v. Brummel et al., 103 Mo. 546, 15 S. W. 765 (1891). 

42 Reynolds v. Board of Education, 66 Kan. 672, 72 Pac. 274 (1903). 

43 State v. Bryan, 50 Fla. 293, 39 So. 929 (1905). 

44 Daviess County Board of Education v. Johnson, cit. supra note 15. 

45 Considering the number of times this action was brought and failed [among 
the very few successes were: Peoples v. Mayor, etc., of City of Alton, 193 III. 
309, 61 N. E. 1077 (1901), and to some extent Williams v. The Board of Edu- 
cation, 79 Kan. 202, 99 Pac. 216 (1908) ]—one might wonder at the competency 
of lawyers who kept bringing it over and over again. The explanation probably 
lies in the ease with which the facts necessary to sustain the complaint could 
be ascertained. 

46 United States v. Buntin, cit. supra note 14. 

47 Wright v. Board of Education of Topeka, 129 Kansas 852, 284 Pac. 363 
(1930), particularly since free bus service was supplied. 

48 Dameron v. Bayless, cit. supra note 14 
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have its schools placed within a minimum distance from children’s 
homes and that a journey of 344 miles was not unequal in the legal 
sense to the 2-mile walk of the white children.*® The courts have 
said many times that even though a Negro child must pass one or 
more white schools on his way to school, he has no grounds for 
complaint in distance.*° As late as 1934, an Arizona court held that 
a statute providing for the establishment of separate schools, when- 
ever a minimum number of students lived within the district, and 
otherwise for the sending of the children at the expense of the home 
district to the nearest district maintaining such a school, was con- 
stitutional.™ 

Segregation itself has often been brought before the courts to be 
adjudged an inequality. Long before the current group of cases 
Negroes have made the argument which appears currently, that “Seg- 
regation . . . serves no rational purpose other than that found in 
the asserted inferiority of the Negro,” ** and hence that it involves a 
necessary inequality. Consistently the lower courts have held that no 
inequality was involved,** and the Supreme Court has accepted their 
decision without itself examining educational segregation afresh.** 

Another major cause of defeat for the plaintiffs has been the use 
of the wrong procedure.** This is probably the most frequent and 
certainly the most successful defense that has been offered. Some- 
times it is undoubtedly true that the plaintiff had poor legal advice. 
On other occasions, however, the procedural requirements have been 
either so complicated, or interpreted with so little consistency as to 
make it almost impossible for the plaintiff to get a hearing on the 
merits.*® 

A few of the cases will illustrate. In one Oklahoma case an action 


49 Lehew et al. v. Brummel et al., cit. supra, note 41. 

50 See especially Roberts v. City of Boston, cit. supra note 15, and Wright v. 
Board of Topeka, cit. supra note 47. 

51 Harrison v. Riddle, 44 Ariz. 331, 36 Pac. (2d) 984 (1934). 

52 Brief of the American Civil Liberties Union as Amicus Curiae in the case 
of Sipuel v. Board of Regents, supra note 1 at page 8. 

53 But see the dissent in People ex rel. King v. Galagher, cit. supra, note 14. 

54 See supra note 18. 

55 Occasion has already arisen to speak of this type of case. See supra note 34. 

56 In a case decided at this most recent session - the Supreme Court, Marino 
v. Regen, 333 U. S. 561, 68 Sup. Ct. 240, 92 L. ed. — (1948) Mr. Justice 
Rutledge in a concurring opinion lambasted an analagous procedural merry-go- 
round: “The possibility of securing effective determination on the merits is sub- 
stantially foreclosed by the probability, indeed the all but mathematical certainty, 
that the case will go off on the eT ruling that the wrong one of several 
possible remedies has been followed.” Bb. 

. . . only one rational conclusion om be drawn. It is that the Illinois 


wna labyrinth is made up entirely of blind alleys, each of which is useful 
only as a means of convincing the federal courts that the state road which the 
petitioner has taken was the wrong one... .” p. 56 
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for mandamus was brought to secure the use of funds appropriated 
for white schools to colored schools, since the colored funds were 
alleged to be highly inadequate.*7 The court brushed aside all argu- 
ments by the defense that no discrimination in fact existed, pointing 
out that two taxes were levied on property in the district, one in 
behalf of the white schools at 14.8 mills, and one in behalf of the 
Negro schools at 1.7 mills; and that in the fiscal year 1922-23 tax 
revenue collected amounted to $438,095.25 for 6,499 white students, 
and $46,575.00 for 2,278 colored students. In other words, revenue 
per white student was approximately $67.26, whereas revenue per 
Negro child was $20.40. The physical plants were valued respectively 
at $1,393,267.37 and $150,000. The term was longer for the white 
students, and their courses had greater variety. Teachers’ salaries 
were different, comparing at the different levels as following: $1,276 
as against $766; $1,284 as against $810; and $1,586 as against $928. 
Negro classes were larger, averaging 33.4 pupils per class, as against 
24.1 white pupils per class. There were other differences equally 
striking. Nevertheless, the court refused to grant the mandamus re- 
quested, on the ground that the remedy was not to divert funds from 
white schools to the colored schools. The fault lay in the Excise 
Board which had the power to levy taxes, and it was against that 
Board that the action should have been brought.** 

One of the few Supreme Court cases in this general field, Cumming 
v. County Board of Education * also turned on a procedural question. 
The cause of complaint underlying this case was a discontinuation 
of the colored high school. The Board of Education had decided that 
it would be better to use the building for 400 Negro grammer school 
pupils for whom there was no other building, than to continue its use 
for the 60 high school students then using it, and to erect a new 
building only when they could “afford it.” Parents of the deprived 
high school students sued both as parents and as taxpayers. They 
asked for an injunction against collection of taxes for the support of 
the white school, so long as there was no equivalent Negro school. 

In its adverse decision, the Court gave the following reasons: 
(1) The remedy asked for was not the proper one. Equality was 
not to be achieved by bringing down the level of white education but 
only by bringing up the level of Negro education; (2) the Court 
said that since the county had not established the white school, but 


57 Jones v. Board of Education of City of Muskogee, 90 Okla. 233, 217 Pac. 
400 (1923). ; 

58In this instance, a subsequent case brought along the recommended lines 
was successful, but not until seven years had elapsed. American State Bank v. 
Board of Commissioners of Muskogee County, cit. supra note 31. 

59 Cit, supra note 18. 
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rather contributed to the support of two white schools already estab- 
lished, it was under no obligation to support a Negro school. 

The courts held in another group of cases that so long as a properly 
constituted school board was acting on school decisions and so long 
as there was no evidence of bad faith or maladministration, the court 
was without power even to investigate the manner in which the 
board used its discretion.*t The court did not indicate what would 
constitute a prima facie case of maladministration. It declined to 
“interfere” as to competency of teachers and overcrowding of class- 
rooms.** In another case * the same result was reached although 
evidence was presented that the board was not using funds in equiva- 
lent amounts for Negro and white children, and although the defend- 
ents did not propose to change the appropriations.** The court de- 
cided that the board’s discretion extended to deciding what seemed 
just. 

One year earlier the same court had written: 


Much must be left to the good faith, integrity, and judgment 
of local boards in working out the difficult problem of providing 
equal facilities. . . . Local conditions, relative numbers, and other 
well-recognized factors enter into the problem. . . . In no sphere 
of our system of local self-government .. . is the capacity of 
people to govern themselves more strongly illustrated (sic).* 


The same idea appeared in the Cumming case,°* where although 
the high school for Negroes had been completely discontinued the 
Court said: “. . . if it appeared that the Board’s refusal to maintain 
such a school was in fact an abuse of its discretion and in hostility 
to the colored population because of their race, different questions 
might have arisen in the state court.” * 


60 See also the following cases where Negro plaintiffs, asking to be admitted 
to white schools since no Negro school existed, lost, the court holding that the 
plaintiff was seeking the wrong remedy: Williams v. Zimmerman, 172 Md. 563, 
192 Atl. 353 (1937) ; Black v. Lenderman, 156 Ark. 476, 246 S. W. 876 (1923) ; 
Martin v. Board of Education, 42 W. Va. 514, 26 S. E. 348 (1896); Ward v. 
Flood, Principal of the Broadway Grammar School, 48 Calif. 36 (1874). 

61 The authorities declared: “They had provided schools for colored children 
with all the rights, privileges and advantages of other schools without specifically 
describing these. . . . (Italics added.) 

“ .. [and the} courts must leave the matter in the hands of those to whom 
the law has entrusted it.” State ex rel. Mitchell v. Gray et al., School Trustees, 
93 =e 303, 304, 306 (1883). 

62 [bid. 

63 Smith v. Board of Trustees, 141 N. C. 143, 53 S. E. 524 (1906). 

64 One year earlier in Lowery v. Board of Graded School Trustees, 140 N. C. 
33, 52 S. E. 267, 272 (1905) the court had written: “In this connection . 
the language . . . which seems to hold that in no other way than by a per 
capita distribution of all taxes collected for public schools can the Constitution 
be observed, does not meet our approval” (at p. 272). 

85 | bid. 

66 Cumming v. Board of Education, cit. supra note 18. 

87 Td. at p. 545. One answer to the “discretion” type of barrier is that sug- 
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Actions failed another group because the cases were brought pre- 
maturely. In one such case the court said it must be supposed “at 
this time” that the board will act properly, despite the lack of clear 
instructions to that effect in the authorizing statute.®* 

One other basis for decision deserves mention. This has to do 
with the special status of private institutions. In one Supreme Court 
case a criminal statute designed to prevent non-segregated schools 
was upheld on the ground that it came within the power of the state 
to regulate private corporations.*® In a converse case, where the 
defendant medical college had admitted two Negroes as students, and 
on discovering their race sought to expel them, the court held that 
although the action of a private school was discriminatory and in- 
volved a violation of contractual rights, the state was without power 
to interfere because of the private character of the institution.” 

3. Why Success in the Courts Has Not Always Meant Success in 
Fact.—After the decision comes the problem of enforcement. Non- 
enforcement by reluctant officials arises from a variety of sources. 
In addition to blinking by police officers, at violations, there is the 
possibility of disqualifying the particular complainant on other grounds, 
or of interpreting the decision purposefully so that it does not involve 
too great a change in the status quo. Both of the current programs 
of the NAACP —that against discriminatory teachers’ salaries 
and that against exclusion of Negroes from graduate schools have 
run up against difficulties of this sort.** School boards have dismissed 
several teachers who threatened to start actions, thereby making the 


gested by Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 
(1886). This case involved a California statute laying down rules concerning 
the type of building in which a laundry might be maintained, subject to excep- 
tions at the discretion of the Board of Supervisors. A Chinese laundryman 
was convicited under this statute, but on his appeal, the Supreme Court held 
the statute unconstitutional on the grounds that it outlined no basis for the 
exercise of discretion by the Board. Conceivably, where the Board is given 
complete authority with instructions only to provide fairly or equitably or even 
to provide “equal facilities” as a kind of gentlemen’s joke, the Yick Wo doctrine 
might be found to apply. An able discussion of this case with reference to 
Negro education may be found in the article, Hubbard and Alexander, supra 
note 32. 

68 See Greathouse v. Board of School Com’rs of City of Indianapolis, 198 
Ind. 95, 151 N. E. 411 (1926); Fall v. Read, 194 Ky. 135, 238 S. W. 177 
(1922); Prowse v. Board of Education, 134 Ky. 365, 120 S. W. 307 (1909), 
where the statute requires the erection of only one school. 

69Berea College v. Kentucky, 211 U. S. 45, 29 Sup. Ct. 33, 53 L. ed. 81 
(1908). Mr. Justice Harlan, a frequent dissenter in behalf of Negroes’ civil 
rights, wrote a strong dissent arguing that the issue was not private corpora- 
tions, but the principle of segregation in the country of the Constitution, “Have 
we become so innoculated with prejudice of race that an American government, 
professedly based on the principles of freedom and charged with the protection 
of all citizens alike . . . may make it a crime for white and colored persons 
to frequent the same . . . places at the same time... .” p. 69. (Italics added.) 

70 Booker v. Grand Rapids Med. College, +“ Mich. 95, 120 N. W. 589 (1909). 

71 Walter White op. cit. supra note 7 at p. 


6 
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cases moot, and possibly intimidating other ready complainants. This 
was done in Norfolk, Virginia, where defendants waited until the 
end of the term when they could dismiss the teacher ;** in Prince 
George’s County, Maryland, where all non-tenure teachers were dis- 
missed at the threat of the first action; ™* in Birmingham, Alabama,”* 
in Atlanta, Georgia,"* in Brevard County, Florida,”* and in New- 
port News, Virginia, where the teacher dismissed was the executive 
secretary of the Virginia State Teachers’ Association. In most of 
these cases the teacher was successful in recovering his job. 

The device of purposeful interpretation is illustrated by the estab- 
lishment of non-objective criteria for determining teachers’ salaries 
in the first instance, using, in the words of an Atlanta scheme, such 
criteria as “Experience, teaching efficiency, skill and success in pupil 
relations, professional growth, special talent or skill, personality, 
etc.” "* But in these instances, too, the principal accomplishment 
has been delay, as in almost every case the plaintiffs have eventually 
won their point.” 

The same type of problem has plagued the NAACP in its 
program to secure admission to the graduate schools for Negroes. 
The first action in the series, of which the principal case is the latest 
to reach the Supreme Court, was heard in 1936 in a Maryland court. 
At that time a Maryland statute ®° provided that worthy Negro stu- 
dents should be given scholarships of $200 each to pursue graduate 
studies without the state when there was no school open to them 
within the state. A Negro student named Murray applied for a writ 
of mandamus to have the University of Maryland law school admit 
him, arguing that the scholarship was inadequate, and that no out- 
of-state training could possibly prepare him for the practice of law 
in Maryland as well as could training at a Maryland school of law.* 
The court indicated that it thought both arguments were sound, but 
the case was interpreted later as holding only that the particular 
scholarship involved was too small. Maryland’s legislature increased 
the amount of the scholarship and the matter was dropped in that 


72 Black v. Board of Norfolk, supra, note 37. 

78 Cook vy. School Board of Prince Georges County, supra note 37. 

7 Bolden v. School Board of Birmingham, supra note 37 

75 Reeves v. School Board of Atlanta, supra note 37. 

76 Gilbert v. School Board of Brevard County, supra note 37. 

77 See Teachers’ Salaries in Black and White, publication of the N.A.A.C.P., 
1942. 

78 Davis v. Cooke, cit. supra note 37. See also Turner v. School Board of 
Hillsborough and Morris v. School Board of Little Rock, both supra note 37. 

79 For a most recent estimate of progress, see Johnson, op. cit. supra note 13, 
chapter on education. 

80 Maryland Laws, 1935, at c. 577. 

81 Periee r6 v. ‘omnes 169 Md. 478, 182 Atl. 590 (1936), Note (1936) 45 
YALE 
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state. In 1937, a similar case came up through the Missouri courts, 
wherein the plaintiff, Lloyd Gaines, sought admission to the law 
school of the University of Missouri. The state courts upheld the 
scholarship law of that state as constitutional, holding the larger 
scholarship adequate and explaining that Lincoln University, the 
state’s Negro university, was authorized by statute to establish a law 
school whenever such was deemed necessary.** The case went on 
up to the Supreme Court where it was reversed, on the ground that 
if some students could get an education within the state, and others 
had to go elsewhere, educational opportunities in Missouri were not 
equal. Nor did the court think it satisfactory that the discretion about 
starting a Negro law school was lodged in the curators of Lincoln 
University. Suppose, said the Court, that the curators decide there is 
not a need for a Negro school, will that decision make the plaintiff’s 
opportunity any more equal than if it had been made by someone 
else? ** The case had substantial results. Missouri’s response was to 
establish a law school at Lincoln University. North Carolina did the 
same at North Carolina College for Negroes. Maryland was the only 
state which admitted Negroes to the State University School of 
Law.** 

Other states took tentative measures: Kentucky got a bill through 
its lower house to admit Negroes into the public universities of the 
state, but the measure was defeated in the upper house.*® Texas im- 
proved its scholarship facilities and set up committees of whites and 
Negroes to discuss the problem.*® In 1941 Tennessee augmented its 
scholarship program by authorizing its Board of Education to make 
appropriations sufficient for graduate and professional education 
equivalent to that offered whites at the University of Tennessee.* 
On the less favorable side for the opponents of segregation, the de- 
cision gave new impetus to an old idea by which the aims of the 
scholarship law could be partially achieved—the regional college to 
be maintained by several states jointly. A compact to establish such 
colleges has been signed by fourteen states and hearings on a bill to 
give approval were held by the Senate Judiciary Committee in March 
of 1948.8* 


82 State v. Canada, 342 Mo. 121, 113 S. W. (2d) 783 (1937). 

83 Missouri ex rel. Gaines v. Canada, 305 U. S. 337, 59 Sup. Ct. 232, 83 L. ed. 
208 (1938). See also State v. Canada, 131 S. W. (2d) 217 (Mo. 1939); and 
Mangum, op. cit. supra note 40 at pp. 109, 110. 

84 See Johnson, op. cit. supra note 13 at p. 136. 

85 Jd. at p. 136. See also the Nashville Tennesseean, February 27, 28, 1944. 

86 Johnson, op cit. supra note 13 at p. 149. See the Sweatt case, discussed 
supra p. 209 in this connection. 

87 Johnson, op. cit. supra note 13 at p. 147. 

88 Hearings before the Senate Judiciary Committee on S. J. Res. 191, 80th 
Cong., (2nd Sess.) 1948. 










224 THE GEORGE WASHINGTON LAW REVIEW 
The most recent of the major cases to reach the Court is the 
principal case, Sipuel v. Board of Regents of Oklahoma.** The state 
as indicated supra, had provided no educational facilities for Negro 
law students outside of the scholarship plan already declared un- 
constitutional. Its defense was on procedural and formalistic grounds, 
to the effect that by statute segregation was the law in Oklahoma 
(though not in Missouri) and that therefore petitioner’s application 
for admission to the white law school was not a proper application.*” 
The state, they said, had no official notice that any Negroes would 
have preferred to attend an in-state all-Negro law school rather than 
an already established out-of-state law school. In the words of the 
lower court: 



































While there is nothing in this record to show that this peti- 
tioner would prefer law education outside of the state under this 
plan, the record is equally blank as to any preference on her part 
for law instruction in a separate school in the state instead of 
such instruction outside the state, but at the expense of the state.®* 














The Supreme Court rejected the defense argument, but it did not 
do it in a way to settle the issue definitively. The decision was that 
the facilities must be equal, but the Court declined to determine what 
were equal facilities.** 

From the point of view of Negro plaintiffs, the issue will not be 
concluded until the Court hands down a judgment that results in 
equality in fact. In the eyes of most Negroes equality in fact means 
the end of segregation.** A holding that segregation is illegal has, 




























89 See supra note 1. 


90 In the Murray case it was held that a mandamus to build a school was not 
a proper remedy since there was no legislative authorization. (Pearson v. 
Murray, cit. supra note 81). In the Gaines case it was agreed unsuccessfully 
that the petitioner ought first to have applied to the Board of Curators. State 
ex rel. Gaines, cit. supra note 82. This kind of argument can be strung out in- 
definitely. The court also made a feeble effort to distinguish the Gaines case 
by arguing that Missouri students were entitled to use their scholarships only 
in a few neighboring states, whereas Oklahoma students could use theirs in 
any state in the Union. 4 

91 Sipuel v. Board of Regents of University of Oklahoma, — Okla —, 180 
P. (2d) 135, 140 (1948). 

92 Both Mr. Justice Rutledge and Mr. Justice Murphy indicated after the 
second hearing on this case that they thought the basic action was sufficient 
to put the question of actual equality before the Court. Mr. Justice Rutledge 
said: “. . . the equality required was equality in fact, not in legal fiction.” 
He thought that the proposed school was so clearly unequal and that the court 
could take judicial notice of this inequality. Mr. Justice Murphy, although he 
concurred with the majority, did so with the proviso that a hearing should be 
held to determine what were the facts of inequality. Fisher v. Hurst, cit. supra 
note 1 at p. 152. 

93 So long as segregation in housing patterns continues in fact, elimination 
of segregation as a legal requirement will not of course end educational segre- 
gation. See People v. McFall, 26 Ill. App. 319 (1886). 
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of course, been the main hope of these people since the first cases 
were brought.** Despite the long history of failure to obtain it, there 
are the following reasons for Negroes to hope for it today: 

1. It can be argued that there has never been a square holding by 
the Supreme Court that segregated education was constitutional.® 

2. There are cases from which an opposite result might be argued. 

3. The present Supreme Court in the civil liberties field has shown 
itself willing to re-examine doctrines, and to overturn old opinions 
which could not stand scrutiny.%” Epita Ube Lt FIerst. 


MarkKusH CLAIMS—THE PROBLEM OF PROPER GROUPING 


In recent years there has been a rapid development in the chemical 
arts and accordingly a proportionately larger number of chemical 
patent applications have been filed than previously. A unique problem 
is encountered in claiming chemical compounds and compositions be- 
cause of the difficulty in adequately establishing equivalents and there- 
by securing generic claims. Among the methods that have been 
developed to enable the patentee to secure broad protection is the 
Markush claim. 


Introduction 


At the outset it is to be noted that the right to include more than 
one species in a single application is not prohibited by statute, but is 
limited only by Patent Office Rule 41.1 Briefly the test for determin- 
ing whether more than one species may be used, up to the maximum 
number of three species as permitted by Patent Office Rule 41, is that 


94 The President’s Committee on Civil Rights recommends both the end of 
segregation and federal grants in aid. See pp. 166-8. 

95 See supra note 18. 

96 See especially Strauder v. West Virginia, 100 U. S. 303, 306, 25 L. ed. 664 
(1880) in which the court said that the 14th Amendment was “designed to 
assure to the colored race the enjoyment of all the civil rights that under the 
law are enjoyed by white persons, and to give to that race the protection 
of the general government, in that enjoyment, whenever it should be denied 
by the states.” 

97 If the Court should be so inclined in the present situation, one may wonder 
why it did not see fit to use the opportunity of the Sipuel case for its re- 
examination. Although Mrs. Fisher did not base her argument on inequality 
of segregation, and in this sense the majority opinion in the second mandamus 
action might be warranted, she did maintain in her brief to the Supreme Court 
that: “Equality under a segregated system is a legal fiction and a judicial 
myth,” and the American Civil Liberties Union, as amicus curiae, argued that 
“segregation of Negroes from whites violates the equal protection clause.” 
(Cit. supra, note 52.) 

1 Rules of Practice—United States Patent Office, Rule 41 “That more than 
one species of an invention, not to exceed three, may be claimed in one applica- 
tion if that application also includes an allowable claim generic to all claimed 
species. 
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of dependency. By dependency is meant the right to couple the sev- 
eral species in a single claim. This requires that all the species have 
what the Supreme Court has called “. . . a quality common to them 
all.” * A basic precept of this test is that an alternative claim may 
not be employed inasmuch as it permits evasion of Patent Office Rule 
41. 

The aforementioned technique of presenting claims had proven 
to be fairly successful until the recent rapid development of the 
chemical arts. The chemical arts as recognized in numerous de- 
cisions * do not permit as reliable a prediction by analogy as in me- 
chanical cases. This has prevented the establishment of rigorous 
equivalency standards. Furthermore, due to the great complexity and 
almost infinite variety of chemical compounds and compositions there 
is the added problem of claiming all compounds or radicals, whether 
recognized equivalents or not, which prove adequate in the invention. 
This led to the decision in Ex Parte Markush * in which the Commis- 
sioner of Patents stated, 


If there is no known sub-generic term, it is not seen why any 
applicant may not employ a generic term limited by explanatory 
terms in the absence of anticipating art. . . . Where the validity 
of a claim is not involved, the paucity of language may necessitate 
a waiver of technical rules of this Office, to the end that an appli- 
cant may properly protect his real invention. 


The most prevalent form which the Markush claim has taken is 
that which appeared in Patent 1,506,316 “. . . material selected from 
the group consisting of A, B, C, and D.” 


The Markush Problem 


The Markush decision rapidly led to attempts by the patent pro- 
fession to drive the Markush formula far afield of its original intent. 
As stated by an early writer discussing the Markush formula 


It was like a fire which had spread beyond control. It became 
the medium through which totally unrelated substances could be 
assembled under the guise of a genus; and thus not only the 
three alleged species permitted by Rule 41, but many others could 
be had in one case for one fee. It was deemed unnecessary to 
attempt to discover or teach any class quality for the artificial 
group other than an alleged suitability. If one member were 


Pe ates Lamp Patent, 159 U. S. 465, 472, 16 Sup. Ct. 75, 40 L. ed. 
1 (1895). 

8 Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S. 358, 48 Sup. Ct. 
380, 72 L. ed. 610 (1928) ; Tyler v. Boston, 7 Wall. 327, 19 L. ed. 93 (1869) ; 
Toledo Rex Spray Co. v. California Spray Chemical Co., 268 Fed. 201 (C. C. A. 
6th, 1920); General Electric Co. v. Laco-Phillips Co., 233 Fed. 96 (C. C. A. 
2d, 1916) ; Naylor v. Alsop Process Co., 168 Fed. 911 (C. C. A. 8th, 1909). 

4Ex parte Markush, 1925 C. D. 126, 128 (Comm. of Pat. 1925). 
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found to be old or inoperative, that one was stricken from the 
group, and the diminished group reasserted with renewed vigor. 
In such a case the search required was for as many individual 
“species” as there were members recited in the group.° 


Thus the Patent Office found itself faced with the rapidly enlarg- 
ing necessity of putting curbs on the original Markush formula, and 
channelizing it within definite boundaries. This has remained a 
problem down to the present time and this paper will review all of 
the Court of Customs and Patent Appeals decisions and Patent 
Office decisions cited therein, through Volume 78 of the United States 
Patents Quarterly, bearing on this question. 


The Attempted Solution 


The first major decision upon the problem of what constituted 
proper groups for a Markush claim was Ex parte Palmer and Fulton® 
in which the Commissioner of Patents greatly narrowed the Markush 
practice by finding that in order to establish a proper Markush group- 
ing all of the terms must come within the scope of a previously recog- 
nized classification group. Specifically it was sought to group neutral 
salts and cane sugar in one group as relustering agents for cellulose 
acetate filaments. The Commissioner held that if separate claims 
were presented in the application, one for neutral salts and the other 
for cane sugar, division would have been ordered. He stated that these 
substances were present in no known or recognized genus except 
that both might be described as relustering agents in an artificial 
genus, but that the record presented nothing to show that if neutral 
salts had been discovered to possess the property of relustering it 
would suggest the same for cane sugar. The Palmer decision there- 
fore marks a great deviation from the original Markush practice in 
that it prevents the applicant from preparing his own grouping and 
forces him to stay within the confines of a previously recognized 
classification. 

Shortly after the Palmer decision came the decision of the Com- 
missioner of Patents in Ex parte Clarke and Malm’ which modified 
the Palmer case by finding that a claim having the group consisting of 
cycloparaffinic, aromatic monocarboxylic, and aralkyl-monocarboxylic 
acids conformed to the doctrine of the Markush case in that all the 
members of the group were monocarboxylic acids. The Commissioner 
stated that the aliphatic series, the aromatic compounds and the 


5 Richard, Claims Under the Markush Formula (1935) 17 J. P. O. S. 179, 
190. 


6 Ex parte Palmer, 7 U. S. P. Q. 11 (Comm. of Pat. 1929). 
7 Ex parte Clarke and Malm, 11 U. S. P. Q. 52 (Comm, of Pat. 1930). 
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aralkyl compounds were not so distinct as to prevent their being em- 
braced in a single claim. By this decision the Commissioner broad- 
ened the Palmer holding and again tended toward the broad grounds 
of functional grouping encompassed in the original Markush doctrine. 

The swing backwards to the broad concept of the original Markush 
decision was further accentuated by the case of Ex parte Larson® in 
which it was held that although the situation there presented was not 
the same as that appearing in the Markush case, the principle involved 
in the latter case was applicable to the facts in the former. In the 
Larson case certain claims were rejected as alternative which con- 
tained the following language 


a heated catalyst consisting of the reduction product of a fused 
mixture of copper oxide and an oxide of one of the elements of 
the group manganese, tungsten, zinc, cadmium and molybdenum.® 


The Patent Office Board of Appeals held that since the applicant had 
disclosed, used and claimed that only the metallic oxides would work 
in his process he had “. . . made them equivalents and a related 
group in said process.” *° It will be noted that the group contains 
only metallic oxides of the stated elements and that in view of this 
the grouping was deemed proper. It is interesting to note that the 
Larson case had swung so far back to the original broad concept 
embodied in the Markush case and so far away from the Palmer hold- 
ing that a writer on the subject in an article published several years 
later stated “The only conclusion to be drawn is that Ex parte Larson 
does not accord with present practice.”** A point to be borne in 
mind concerning the Larson case is that it relates to a catalyst and 
that the concept of equivalency and reasoning by analogous compo- 
sition has always been different for catalysts than for other chemical 
compositions.** 

In order to resolve the ambiguities and difficulties introduced into 
the practice by the above decisions the Commissioner of Patents in 
Ex parte Burke stated, 


The Markush decision was not designed to give an applicant gen- 
erally a different kind of patent claim from that enjoyed prior 
to the decision and surely did not contemplate the joinder under 
one group of a plur[allity of substances solely because they 
could all be made use of to a common end in a process or com- 


8 Ex parte Larson, 15 U. S. P. Q. 68 (Pat. Off. Bd. App. 1931). 

9 Ibid. 

10 Jd. at p. 69. 

11 Supra note 5 at 189. 

12 Corona Cord Tire Co. v. Dovan Chemical Corp., cit. supra note 3, 
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position. The Markush group was limited, and properly so, to 
substances having in addition a community of chemical or phys- 
ical characteristics definitely recognized in scientific classifica- 
tion."* 


The Commissioner further reinforced the aforementioned views in 


his decision in Ex parte Dahlen delivered simultaneously with the 
Burke decision. 


Where the substance[s], though serving a common end in a 
given process (or composition), are so dissimilar or non-related 
chemically or physically that it would be repugnant to accepted 
principles of scientific classification to associate them together as 
a generic or sub-generic group, the Markush formula can not be 
used, and [as] was held in Ex parte Palmer et al.1* 


The Burke and Dahlen decisions are therefore to be construed as 
a return to the Palmer doctrine and to narrow the broad concept of 
common end as set forth in the Clarke and Larson cases. 

That the doctrine of the Burke and Dahlen cases was not strictly 
construed in the Patent Office is shown by the case of Ex parte Dean’® 
decided four years later. This case held that there was sufficient 
common properties in the elements tungsten, molybdenum and tanta- 
lum to merit their inclusion in a Markush grouping. While this case 
is not to be construed as a reversion to the Larson doctrine, in that 
the above elements have certain minor properties in common, they 
would not however ordinarily be considered as members of a common 
group. 

The still later Patent Office case of Ex parte Kendall ** also illus- 
trates a further deviation from the holding in the Palmer, Burke, and 
Dahlen decisions. The claims in the Kendall application were re- 
jected on the grounds that the grouping of ammonia, amidines, hydra- 
zine, ortho- and para-arylene diamines, benzidines, 2: 2’-. 2: 4’- and 
4: 4’- diamino stilbenes and the salts of such compounds do not form 
a correct Markush group in that these compounds are not recognized 
equivalents nor members of the same science recognized class. The 
Board reversed the Examiner and allowed the claims on the grounds 
that the test for a proper Markush group is better based upon the 
disclosure in the specification, that the group members accomplish 
the inventive concept, rather than on the artificial requirement that 
the elements are neither recognized equivalents nor members of the 
same science recognized class. This constitutes a virtual refutation 


13 Ex parte Burke, 21 U. S. P. Q. 399, 400 (Comm. of Pat. 1934). 
14 Ex parte Dahlen, 21 U. S. P. Q. 397, 399 (Comm. of Pat. 1934). 
15 Ex parte Dean, 38 U. S. P. Q. 499 (Pat. Off. Bd. App. 1938). 

16 Ex parte Kendall, 56 U. S. P. Q. 119 (Pat. Off. Bd. App. 1942). 
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of the Palmer case, and an embracement of the original Markush 
doctrine. 

Shortly after the Kendall case the Markush claim problem was 
taken to the Court of Customs and Patent Appeals for the first time 
in In re Swenson and Jewett." That court held ** “We are of opinion 
that the doctrine of the Markush case, as consistently followed in 
the Patent Office, is proper, liberal and wholesome.” (Italics added.) 

In the Swenson case the court held that the Markush grouping 


“ 


. a reducing agent selected from the group of sulfur, coal, 
carbon, charcoal, starch, wood flour, sugar and glycerine” [was 
an improper Markush group in that] 

. it is at once apparent that sulfur, which is an element, can- 
not possibly have any common characteristic with the other 
seven reducing agents except that it will perform the same func- 
tion as the other agents. This is not sufficient. Ex parte Palmer 
and Fulton, supra.’® (Italics added.) 


The court did not overrule any of the past Patent Office decisions 
but it is to be noted that the court held the decision in the Larson case 
to be proper on the grounds that the group of elements there presented 
were all in the form of their oxides and in view of this the grouping 
was proper. The court apparently did not consider in this connection 
that all metals form oxides and that the delineation oxide of metals 
hardly sets up a distinguishing group having a common character- 
istic. While the court held that sulfur and carbon do not have any 
common characteristics it is to be noted that they are both non- 
metallic elements forming gaseous oxides. It is respectfully submitted 
that the court is in error in its method of attempting to reconcile the 
Larson and Palmer decisions. 

The next pertinent Court of Customs and Patent Appeals decision 
was In re Ruzicka, Wettstein, and Kaegi?® which dealt with the 
problem of whether a group reciting that a radical may either be H. 
or H. C. O. constitutes a proper Markush grouping. The former 
would cause the compound, an androstenediol, to be an alcohol where- 
as the latter would make it a formic acid ester of the alcohol. 

The question as to what constitutes a Markush grouping was clearly 
presented to the court in the appellant’s brief which stated that there 
are three requirements which must be met for a grouping to be prop- 
erly included in a Markush formulation, these being 


17In re Swenson and Jewett, 56 U. S. P. Q. 180 (C. C. P. A. 1942). 

18 Jd. at p. 183. 

19 [bid. 
on 9 re Ruzicka, Wettstein, and Kaegi, 66 U. S. P. Q. 226 (C. C. P. A, 
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... (1) paucity of true generic language to cover the com- 
pounds of the claims, . . . (2) common utility for all members 
of the group,—here the two compounds covered by the claims; 
and (3) scientific classifiability together of the said members.” 


The court commented upon this portion of the brief by stating 
“These contentions illustrate the complexity of the problem. .. .” ** 
The court then went on to hold that the alcohols and esters under 
consideration could not be properly classifiable together in a Markush 
claim. Furthermore, the court contended that appellent’s arguments 
that both these compounds are useful as pharmaceuticals or as inter- 
mediates in the preparation of such pharmaceuticals was not a good 
criterion for equivalency. 


If all things which are useful as pharmeceuticals or as inter- 
mediates in the preparation thereof are to be held to be equiv- 
alents in the sense in which we are using that term, it is difficult 
to see how far afield that might lead in the application of the 
Markush doctrine.** 


Hence, In re Ruzicka may be regarded as a clear exposition by 
the court that the criterion for determining whether a Markush group- 
ing is proper is the scientific classifiability together of the members. 

The view followed in the Ruzicka case was further clarified in the 
later case of In re Thompson and Tanner ** which comprehensively 
reviewed the Markush practice. The application involved had been 
previously considered by the court, Jn re Thompson and Tanner * the 
sole question being whether or not it was proper to include in claims 
of the Markush type, the following group of metals and the salts 
thereof: zinc, manganese, trivalent chromium, aluminium, magnesium, 
cadmium, calcium and nickel. The claims had been rejected by the 
Examiner on the ground that these metals could not be grouped to- 
gether as they do not fall within any accepted chemical or scientific 
classification, citing the Burke, and Dahlen decisions. This holding 
was affirmed in toto by the Board of Appeals. 

The court considered the simple statement of the Examiner and 
the Board of Appeals that the two appealed claims were not of the 
proper Markush type for failing to be included in any recognized 
classification as inadequate. In commenting on this point, the court 
stated, 


So far as we have been able to ascertain there has never been 
any explanation by the Patent Office tribunals how it is deter- 


21 Jd. at p. 229. 
22 Tbid. 
23 [bid. 


24In re Thompson and Tanner, 69 U. S. P. 
25In re Thompson and Tanner, 61 U. S. P. Q. 498 (C. C. P. A. 1944). 


Q. 148 (C. C. P. A. 1946). 
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mined that substances in a Markush type claim possess or do 
not possess ‘‘a community of chemical or physical characteristics 
definitely recognized in scientific classification,” as held in the 
case of Ex parte Burke, 1934 C. D. 5, 21 U. S. P. Q. 399. It 
would be to the benefit of all concerned with the patent system 
to get a more explicit definition of proper groupings under the 
Markush doctrine from the experts of the Patent Office than can 
now be found.” (Italics added.) 


The court thereupon remanded the case for the sole purpose of 
having the tribunals of the Patent Office plainly decide why the ap- 
pealed claims were not proper Markush type claims. 

The Board of Appeals reaffirmed the rejection of the appealed 
claims stating that it was possible that the group of metals in contro- 
versy might have been allowable within the scope of the original 
Markush decision since there was no requirement there that the 
group need be previously recognized as a group. The test was merely 
that the applicant had found the particular elements and equivalents 
useful in his combination. The Board then pointed out that while 
some patents and decisions tended to follow the original Markush 
principle of depending on what applicant stated to be equivalency for 
the purpose in hand, others seemed influenced by the Ex parte Palmer 
rule of requiring the claimed Markush group to fit under a previously 
recognized classification. The Board then found that the group in 
question failed to meet the requirements of the Palmer decision and 
hence was to be regarded as an improper Markush grouping. 

The court affirmed the Board and clearly upheld the decision in 
the Palmer case stating, 


There is nothing in the record, as pointed out by the tribunals 
below, wherein appellants show or suggest that the metals of the 
groups in claims 2 and 4 differ in any respect from the other 
polyvalent metals, and therefore those metals cannot properly 
be combined in a Markush grouping under any of the cases with 
the possible exception of the Dahlen case, upon which appellants 
chiefly rely, or under the broad doctrine, subsequently limited, 
of the Markush case. The decision in the latter case was clarified 
in the Palmer et al. case by the same First Assistant Commis- 
sioner. He held there that the doctrine in the Markush case 
was not intended to include all substances which appellant claimed 
would answer his purpose, regardless of whether they could prop- 
erly be included as species of a known genus or sub-genus. He 
stated that the Markush doctrine was intended to apply only in a 
case where the applicant endeavored to avoid a claim so broad as 
to be unpatentable, citing Mathewson v. Campbell, 78 F. 910, 
and subsequent decisions, and to avoid securing a number of 
patents any of which might be held invalid in view of an earlier 


26 Id. at p. 500. 
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issued patent. In our opinion the decision in the Palmer et al. 
case, as was held below, properly limits the broad scope of the 
decision in the Markush case, and therefore the claims here in- 
volved are not allowable under the Palmer et al. decision.” 


The same view was again offered in the later court decision of In 
re Winnek** in which the court affirmed the decision of the Patent 
Office Board of Appeals holding that a claim to a sulfonamide joining 
together the hydrogen and the carboxylic acid acyl radicals constitutes 
an improper Markush grouping. The court decided that to sanction 
the pairing of these radicals, which are not equivalents, would permit 
the allowance of alternative claims outside the scope of the Markush 
formula. 

From the aforementioned decisions it would appear that the law 
had become well settled in view of the repeated holdings of the Court 
of Customs and Patent Appeals that the criterion to be followed in 
determining whether a Markush grouping was proper was the 
science classification test. However, in the recent decision In re 
Jones ** the court appears to have revaluated its stand regarding this 
matter and to have swung towards the original Markush doctrine. 
The claims in the case recited as a Markush group substances of 
various types including nitriles, acids, alkali metal salts, the lower 
esters, and thiocyanates. The Examiner held that these substances 
differed from each other to such an extent that they could not prop- 
erly be included in a single claim. The Board affirmed the Examiner’s 
holding. In stating its reasons for reversing the Patent Office the 
court asserted 


It is evident that in any Markush group, the compounds which 
are included will differ from each other in certain respects. In 
determining the propriety of the grouping, these differences must, 
to some extent, be weighed against the similarities and, as here- 
inbefore noted, the board pointed out in its decision that 
“whether a group is proper must be decided in view of the facts 
of each particular case.” The inclusion in Markush groups of 
compounds which differed widely in some respects, has been per- 
mitted. Thus in Ex parte Clarke and Malm, 1931 C. D. 6, 11 
U. S. P. Q. 52, the Commissioner of Patents permitted the in- 
clusion of aliphatic, aromatic and aralkyl compounds in a single 
group. Jn Ex parte Kendall, 56 U. S. P. Q. 119, the Board of 
Appeals permitted the grouping of substances which varied “in 
the character of the connecting chain,” and in Ex parte Dahlen 
et al., 1934 C. D. 9, 42 U. S. P. Q. 208, the board permitted the 
grouping of compounds having nuclei and side chains, despite 


27 Supra note 24 at p. 150. 
28 In re Winnek, 73 Py. S. 
29 In re Jones, 74U a 


P. Q. 225 (C. C. P. A. 1947). 
P. Q. 149 (C. C. P. A. 1947). 
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the fact that the allowed claims covered a wide variation in the 
composition of the side chains. 

In the instant case no authority was cited by either of the 
tribunals of the Patent Office in support of the conclusion that 
the compounds called for by claims 1 and 6 are so dissimilar 
in their properties as to be repugnant to principles of scientific 
classification.*® (Italics added.) 

Hence the court has modified its prior decisions to the effect that 
strict compliance with the principles of scientific classification is 
necessary. 

However, in order to get a more complete understanding of the 
Jones decision it should be emphasized that the court was markedly 
affected by a statement of the Board of Appeals in its decision to the 
effect that for the compounds encompassed in the appealed claims 
“. . . the nucleus which is common to all members of the group, im- 
parts similar properties to the members and the substituents impart 
differentiating properties.” ** The court cited with approval the 
holding of the Board of Appeals that “. . . whether a group is proper 
must be decided in view of the facts of each particular case.” ** It 
should be emphasized that a similar consideration had no effect upon 
the court’s holding in either the Ruzicka or Winnek cases. 


Conclusions 


The present status for regarding the tests for Markush groupings 
is not to be considered as settled and inviolate. On different occa- 
sions and in different circumstances the Board of Appeals and the 
Court of Customs and Patent Appeals will more or less digress from 
the doctrine of the Palmer case which holds that the constituents of a 
Markush group must be amenable to a characteristic scientific classifi- 
cation, and allow groupings whole sole conformable quality is equiv- 
alency in the applicant’s invention. Cases where these groupings 
have been upheld include catalysts (e.g. the Larson case), and where 
the remaining portion of a molecule in contradistinction to the radicals 
included in the Markush grouping, forms the major and novel portion 
of the invention and imparts the desired properties (e. g. the Kendall, 
Clarke and Jones cases). However, it is difficult to predict in other 
cases whether a given Markush grouping will be sustained if it fails 
to meet the scientific classification test. 

It is submitted that a rigid construction of the scientific classifica- 
tion criterion will lead to the same inequities that the original Markush 
decision attempted to avoid. As a practical working guide the Patent 
30 Jd. at p. 151. 


31 [bid. 
82 [bid. 
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Office should be permitted to allow Markush groupings in cases where 
the scientific classification test is not rigidly complied with, provided 
that there is some common basis of classification and one skilled in the 
art would readily suspect that if one member of the group was found 
to be suitable the others might prove likewise. 

ARTHUR Harris SEIDEL. 


APPLICABILITY OF THE ADMINISTRATIVE PROCEDURE ACT TO 
ALIEN DEPORTATION HEARINGS 


The Administrative Procedure Act? was passed by Congress on 
June 11, 1946 to “. . . improve the administration of justice by pre- 
scribing fair administrative procedure.” ? For more than ten years 
before the passage of the Act, Congress had been considering pro- 
posals to establish minimum standards of federal administrative 
law “. . . to assure adequate protection of private interests and to 
effectuate declared policies of Congress.”* Recent cases however, 
have produced a conflict in decisions as to whether aliens are entitled 
to the benefits of the Act in deportation hearings. In Eisler v. Clark,* 
Goldsborough, J., interpreting section 5 of the Act, held that depor- 
tation hearings must be held in accordance with the Act. A few 
months later, in Wong Yang Sung v. Clark,® Holtzoff, J., held section 
7(a) of the Act inapplicable to deportation hearings stating that de- 
portation hearings were within the exception of section 7(a). 

The statutory duty to deport aliens has been placed on the Attorney 
General.* He discharges this function through the Immigration and 
Naturalization Service of the Department of Justice. From the begin- 
ning, the department has refused to follow the Act in deportation 
hearings, contending that the Act does not apply. If the department 
is bound by the provisions of the Act, it will have to completely re- 
organize its present system for deporting aliens—a task that will re- 
sult in a considerable loss of both time and money. On the other 
hand, the alien has a great need for obtaining a fair hearing pursuant 
to the terms of the Act. As stated by Douglas, J.: 


160 Stat. 237 et. seq. (1946), 5 U. S. C. § 1001 et. seq. (1946). Hereafter 
referred to as the Act and cited by section number only. 

2 Ibid. 

3S. Doc. 248, 79th Cong., p. 53 (1946); see S. Doc. 248, 79th Cong., p. 252, 
298, 345, 373, 392. 

477 F. Supp. 610 (D. C. 1948). Contra, Fajardo v. United States of Amer- 
ica, — F. Supp. —, Civil 46-214 (S. D. N. Y. 1948). 

580 F. Supp. 235 (D. C. 1948). 

654 Srar. 1238 (1940), 8 U. S. C. §155(a) (1946). 
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Though deportation is not technically a criminal proceeding, it 
visits a great hardship on the individual and deprives him of the 
right to stay and live and work in this land of freedom. That 
deportation is a penalty—at times a most serious one—cannot be 


doubted.” 


Furthermore, the alien is substantially prejudiced if he does not 
obtain a fair hearing because of the limited scope of review which he 
may obtain in the courts.* The Supreme Court stated in United 
States ex rel. Vajtauer v. Commissioner of Immigration that “. ..a 
want of due process is not established by showing merely that the 
decision is erroneous, Chin Yow v. United States, supra, 13, or that 
incompetent evidence was received and considered.” °® Therefore, the 
alien’s greatest asset is a fair administrative hearing. Under the 
present system, the alien is still faced with the prospect of a hearing 
in which the same immigrant inspector is both prosecutor and judge.° 
That is the dual capacity that was so thoroughly condemned by the 
committees seeking to improve administrative practice. Moreover, 
under the present system, the alien is denied the right to have a 
qualified presiding officer, selected and appointed to the cases in rota- 
tion in accordance with section 11 of the Act. Since deportation 
affects the life of the alien to such a great extent, the courts should 
interpret liberally in favor of the alien any legislation designed to 


(ss) Bridges v. Wixon, 326 U. S. 135, 154, 65 Sup. Ct. 1443, 89 L. ed. 2103 

8 Kossler v. Strecker, 307 U. S. 22, 59 Sup. Ct. 694, 83 L. ed. 1082 (1939) ; 
Vajtauer v. Commissioner of Immigration, 273 U. S. 103, 106, 47 Sup. Ct. 302, 
71 L. ed. 560 (1927); Tisi v. Tod, 264 U. S. 131, 44 Sup. Ct. 260, 68 L. ed. 
590 (1924); Ng Fung Ho v. White, 259 U. S. 276, 284, 42 ny Ct. - hg 
L. ed. 938 (1922) ; Kwock Jan Fat v. White, 253 U. S. 454, 40 Sup. Ct. 
64 L. ed. 1010 (1920) ; Ex parte Nunez, 93 F. ~ 41 (C. C.A. 9th, 1937)" : 
Lai To Hong v. Ebey, 25 F. (2d) 714 (C. C. A. 7th, 1928). 

9 Cit. supra note 8 at p. 106 

10 Title 8, C. F. R., Ch. 4 § 150 (Cum. Supp. 1947), Ch. 1, § 150.6(n) reads: 
“The immigrant inspector assigned to conduct a hearing under a warrant of 
arrest shall be referred to as the ‘presiding inspector.’ The immigrant inspector 
who conducted the investigation in the case shall not act as presiding inspector 
unless the alien consents thereto. The presiding inspector shall rule upon all 
objections to the introduction of evidence or motions made during the course 
of the hearing. In cases to which no examining inspector has been assigned 
pursuant to the provisions of paragraph (n) of this section, the presiding 
inspector shall conduct the interrogation of the alien and the witnesses in behalf 
of the Government and shall cross- examine the alien’s witnesses and present 
— eee as is necessary to support the charges in the warrant of arrest.” 

, §150.7(a) reads: “As soon as practicable after the hearing has been 
pace Po the presiding inspector shall prepare a memorandum setting forth 
a summary of the evidence adduced at the hearing, his nue findings of 
fact and conclusions of law, and a proposed order.” Ch. 1, § 150. 7(c) reads: 
“In the proposed order the presiding inspector shall recommend cancellation 
of the proceedings, deportation, departure under order of deportation, departure 
in lieu of deportation, or suspension of deportation in accordance with the judg- 
ment he has made on the basis of the evidence adduced at the hearing.” 

11 See S. Doc. 248, 79th Cong., p. 189, 242, 299, 372, 364 (1946). Note 
(1938) 36 Micu. L. Rev. 355. 
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afford a fair administrative hearing. It is submitted that a fair read- 
ing of the Act in the light of its legislative history requires the 


Department of Justice to provide aliens with fair hearings pursuant 
to the Act. 


Eisler v. Clark 


In the Eisler case,’* Gerhart Eisler was arrested preliminary to 
deportation proceedings because of his alleged membership in the 
Communist Party. He filed suit in the District Court for the District 
of Columbia asking for a declaratory judgment for review of the 
agency action and for injunctive relief. Goldsborough, J., granted the 
relief as prayed for in the complaint. The issue in the Eisler case was 
whether or not the statutes providing for deportation of aliens re- 
quired a hearing, within the meaning of the Act. Section 5 of the 
Act, which pertains to adjudication states that: 


In every case of adjudication required by statute to be de- 
termined on the record after opportunity for an agency hearing, 
. . . [the agency shall afford the party a fair hearing in which 
no presiding officer shall] . . . be responsible to or subject to the 
supervision or direction of any officer, employee, or agent en- 
gaged in the performance of investigative or prosecuting func- 
tions for any agency. No officer, employee, or agent engaged in 
the performance of investigative or prosecuting functions for any 
agency in any case shall, in that or a factually related case, par- 
ticipate or advise in the decision, recommended decision, or 
agency review pursuant to section 8 except as witness or counsel 
in public proceedings. (Italics supplied.) 


“Adjudication” is defined in section 2(d) as the “agency process 
for the formulation of an order.” Thus, the provisions of section 5 
apply only to cases where an agency hearing is “required by statute.” 


Goldsborough, J., held that deportation hearings are required by 
statute, stating: 


. . . the Court is of the opinion that the Courts have read due 
process into the Act, and due process means a hearing, and that 
therefore hearing is an integral part of the Deportation Act; in 
fact, just as much as if the Act itself in words stated that a hear- 
ing should be held.** 


The cases support Goldsborough, J.’s view that deportation hearings 
are “required by statute” within the meaning of the Act even though 
the statutes do not require a hearing on their face. Some of the cases 


12 Supra note 4. 
13 Fisler v. Clark, supra note 4 at p. 611; see Note (1947) 56 Yate L. J. 
670, 697-703; see also S. Doc. 248, 79th Cong., p. 285, n. 9. 
7 
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rely on the “due process” clause alone,** while others rely partially on 
“due process” and partially on the fact that they interpret the statute 
itself to require a hearing.** However, even the cases that seem to 
rely solely on “due process” are in effect construing the statute as 
requiring a hearing or else the statute would be unconstitutional. 

In the Japanese Immigrant Case,** the Court construed the statute 
to require a hearing, even though on its face no mention was made 
about a hearing. The Court based its decision partly on congressional 
intent and partly on the desire to interpret the statute so that it would 
be constitutional and not violative of due process. Again, in Jn re 
Sugano, the court took the view that the statute itself required a hear- 
ing. In that case, the alien was refused the right to examine the in- 
spector who had conducted his investigation. The court said: “I am 
of the opinion that such action was arbitrary, unfair, and violative of 
the fundamental rights of the alien under the Constitution and laws 
of the United States.” ?* (Italics added.) The Court in Kwock Jan 
Fat v. White,’* relying on the “due process” clause held that not only 
must there be a hearing, but also there must be an adequate record 
made of the hearing so that the alien may have the agency action re- 
viewed to a limited extent through habeus corpus proceeding. Thus 
the cases clearly show that deportation hearings are “required by 
statute to be determined on the record after opportunity for an agency 
hearing. . . .” 

The Department of Justice admits that a hearing is required by law, 
but the department contends that nevertheless, a hearing is not re- 
quired by statute. The Commissioner of Immigration and Natural- 
ization stated that “. . . If the Administrative Procedure Act pur- 
ported to govern hearings ‘required by law,’ we would consider our- 
selves bound by its provisions.” *® It is true that the terms of the 
deportation statutes do not require a hearing on their face. In fact, 
the only mention of hearing in the statutes is an indirect one.?® How- 


14 Kwock a ™ v. White, cit. supra note 8; In re Chan Foo Lin, 243 
Fed. 137 (C. C. A. 6th, 1917) ; see Vajtauer v. Commissioner of Immigration, 
cit. — note 8 at p. 1 

The Japanese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. ed. 721 
(1903). In re Sugano, 40 F. (2d) 961 (S. D. Cal. 1930); see Low Wah 
Suey v. Backus, 225 U. S. 460, ta 32 Sup. Ct. 734, 56 L. ed. 1165 (1912), 
(where the Court speaks of the “. . . summary character of the hearing pro- 
vided by statute. . 

16 Cit. supra note 15. 

17 Cit. supra note 15, at p. 962. 

18 Cit. supra note 8. 

19 Immigration and Naturalization Service Monthly Review, Vol. IV, No. 8, 
p. 103 (Feb., 1947). 

20 39 Srar. 891 (1917) as amended by 54 Star. 1238 (1940), 8 U. S. C. § 156 
(1946). “Pending the final disposal of the case of any alien so taken into 
custody, he may be released under a bond in the penalty of not less than $500 
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ever, the courts have interpreted the statutes as requiring a hearing 
so the department is overlooking the familiar principle that a statute 
reads as it has been interpreted by the courts.** This principle was 
recently applied in several cases brought under section 10 of the Act.** 
Section 10 allows judicial review of agency action “Except so far as 
(1) statutes preclude judicial review. .. .” In a deportation case, 
United States ex rel. Trinler v. Carusi,”* the court allowed review 
under section 10 even though the statute in that case did preclude 
judicial review on its face.** The court reasoned that despite the 
written terms of the statute, the courts had always allowed a limited 
review of deportation cases through habeas corpus, so the statute as 
interpreted by the courts actually did not preclude judicial review. 
The court said: 


The fact that review has been judge-made out of the concept 
of due process does not make it any less a qualification of the 
statute than if the legislators had put the provision in it when 
the statute was first drawn.*® 


Thus, it is clear that the term “statute” as used in the Act means 
the statute as the courts have interpreted it and not merely the statute 


as it reads on its face. Since the courts have construed the Uepor- 


with security approved by the Attorney General, conditioned that such alien 
shall be produced when required for a hearing or hearings in regard to the 
charge upon which he has been taken into custody, and for deportation if he 
shall be found to be unlawfully within the ver | hag ah 

21 Kirkland v. Atlantic Coast Line R. Co., —A D. —, 167 F. (2d) 
529 (1948); United States v. Carusi, 166 F. (2d) "487 (E C. A. 3d, 1948), 
Note (1948) 22 Tempte L. Q. 74, rev’g 72 F. Supp. 193 (E. a Pa. 1947), 
District Court opinion criticized (1947) 96 U. or Pa. L. Rev. judgment 
vacated for failure to substitute proper party in 168 F. (2d) 1014 ae C. A. 3d, 
1948) ; see American Federation of Labor v. Watson, 327 U. S. 582, 66 Sup. 
Ct. 761, 90 L. ed. 873 (1946); American Power & Light Co. v. Securities & 
Exchange Commission, 329 U. S. 90, 108, 67 Sup. Ct. 133, 91 L. ed. 103 (1946). 
The Court said: “Wherever possible, statutes must be interpreted in accord- 
ance with constitutional principles. Here, in the absence of definite contrary 
indications, it is fair to assume that Congress desired that section 11 (b) (2) be 
lawfully executed by giving appropriate notice and opportunity for hearing to 
all those constitutionally entitled thereto. And when that assumption is added to 
the provisions of section 19, it becomes quite evident that the Commission is 
bound under the statute to give notice and opportunity for hearing to consumers, 
investors and other persons whenever constitutionally necessary.” (Italics 
supplied.) 

22 Kirkland v. Atlantic Coast Line R. Co., United States v. Carusi, cit. supra 
note 2 United States v. Watkins, 73 F. Supp. 216 (S. D. N. Y. 1947) reversed 
on other grounds 164 F. 2d 457 (C. C. A. 2d, 1947) ; Cammarata y. Miller, — 
F. Supp. — (S. D. N. Y. 1948). 

23 Cit. supra note 21. 

24 39 Strat. 890 (1917) as amended by 54 Srar. 1238 (1940), 8 U. S. C. 
§155(a) (1946). The statute reads: “In every case where any person is 
ordered deported from the United States under the provisions of this Act 
or of any law, or treaty, the decision of the Attorney General shall be final.” 

25 United States v. Carusi, cit. supra note 21 at p. 461 
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tation statutes as requiring a hearing, deportation hearings are sub- 
ject to the provisions of the Act. 

However, even assuming that the deportation statutes do not re- 
quire a hearing within the meaning of section 5, nevertheless, the 
hearings must still be conducted in accordance with the Act since the 
Constitution requires a hearing and the Constitution is a statute with- 
in the meaning of the Act. The Supreme Court, in interpreting a 
section of the Judicial Code, which provided for the issuance of an 
interlocutory injunction suspending or restraining the action of any 
officer of a state in the enforcement or execution of a state statute held 
that the section applied to a state constitutional provision.** The 
dictionaries also support this view, stating that “statute” is “often 
used in distinction from the common, or unwritten, law.” 77 Besides, 
it is only reasonable to construe “statute” in section 5 to include 
“Constitution” when you consider the evil that Congress was trying 
to correct. Is it logical to suppose that Congress was seeking to 
improve the administration of justice only in cases where the statute 
on its face required a hearing, while if the hearing was merely required 
by the Constitution it was all right to conduct any kind of a hearing— 
fair or otherwise? Such a construction would thwart the purpose of 
the legislators, as a study of the legislative history of the Act will 
show. 

In considering the legislative history with regard to section 5, it is 
of considerable importance to note the original wording of the section 
and the reason for changing that wording. In section 5 of the original 
draft the expression “required by law” was used.” If this language 
had been retained, the Department of Justice admitted that it would 
be bound by the Act.?° However, that expression was changed to 
read as present because: 


In some cases certain agencies have ex gratia by regulations 
imposed upon themselves requirements of formal procedure 


26 American Federation of Labor v. Watson, cit. supra note 21; see King 
Manufacturing Company v. City Council of Augusta, 277 U. S. 100, 48 Sup. 
Ct. 489, 72 L. ed. 801 (1928); Griffin v. Cole, 60 Ariz. 83, 131 P. (2d) 989, 
991 (1942); Hislop v. Rodgers, 54 Ariz. 101, 92 P. (2d) 527 (1939); Frick 
v. City of Los Angeles, 115 Cal. 512, 47 P. 250 (1896). An earlier Supreme 
Court decision, Phillips v. United States, 312 U. S. 246, 251, 61 Sup. Ct. 480, 
85 L. ed. 800 (1941), shows that American Federation of Labor v. Watson is 
particularly strong on this point since the section of the Judicial Code interpreted 
is not “. . . a measure of broad social policy to be construed with great 
liberality, but as an enactment technical in the strict sense of the term and 
to be applied as such.” 

27 Webster’s NEw INTERNATIONAL DictTIoNARY, Second Edition, p. 2463; 
Funk & Wagnalls, New Sranparp Dictionary, p. 2371; Bouvier’s, Law 
Dictionary, Vol. 3, p. 3129. 

28S. 675, § 301, 77th Cong., Ist Sess. (1941). 

29 Supra note 19. 
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though the applicable statute makes no such requirement. In 
order to exclude the possibility that such procedures come within 
title III, the amendment is desirable.*® 


Note that the change was made so that in cases where the agency 
had ex gratia afforded a hearing, the agency would not be bound by 
the new procedure of the Act. But, as it has been shown, deportation 
hearings are not given to the alien ex gratia. Both the Constitution 
and the statutes as interpreted by the courts require a hearing. 

The Department of Justice seeks to rebut this convincing evidence 
by relying on the statement of Attorney General Clark in which the 
Attorney General stated that the Act is “. . . limited to cases in 
which the Congress has specifically required a certain type of hear- 
ing.” ** However, in the light of the previous history, supra, it is 
logical to suppose that the Attorney General was merely distinguish- 
ing between hearings afforded ex gratia and those which were not 
afforded ex gratia. Moreover, it is interesting to note that the Act 
does not use the phrase “specifically required by statute”; the term 
“specific” was not used in the Reports of either the Senate*? or 
House** Judiciary Committees; and Mr. McCarran did not use the 
term “specific” while explaining the Act to the Senate.** Further- 
more, it is shown that Attorney General Clark recognized that there 
is more to a statute than its written words by his discussion of section 
10 of the Act. In discussing that section, he said: “‘A statute may in 
terms preclude judicial review or be interpreted as manifesting a 
congressional intention to preclude judicial review.” ** It is reason- 
able to assume that when the Attorney General used the term “spe- 
cifically required” in speaking of section 5, he had in mind that a 
statute may in terms require a hearing or be interpreted as mani- 
festing a congressional intention to require a hearing. 

Further legislative history showing that Congress intended the 
Act to apply to deportation hearings is found in the Senate Judiciary 
Committee Print, June 1945. In speaking of section 5, the print 
stated: 


There should be no disposition to compel administrative hear- 
ings where Congress has not already so provided because, . . 


30 Hearings before a Subcommittee of the Committee on the Judiciary on 
S. 674, S. 675, and S. 918, 77th Cong., Ist Sess., p. 1456 (1941); see S. Doc. 
248, 79th Cong., pp. 22, 332. 

31 House Report, S. Doc. 248, 79th Cong., p. 226; see similar language by 
Mr. Carl McFarland, chairman of the A. B. A.’s special committee on ad- 
ministrative law, S. Doc. 248, 79th Cong., p. 79. 

32S. Doc. 248, 79th Cong., p. 202. 

83 Td. at p. 260. 

34 Td. at pp. 304, 315. 

35 Jd. at pp. 229, 230. 
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the established law permits a trial de novo. [Sic.] of the facts in 
all cases of adjudications where statutes do not require an ad- 
ministrative hearing. Moreover, as to subjects triable de novo 
in the courts, although the administrative procedure may in some 
instances shift the burden of proof the parties have a right to 
ultimate full judicial process.*® 


To the same effect is the discussion in the Report of the House 
Judiciary Committee** and in the Congressional Record.** Needless 
to say, the alien is not entitled to a trial de novo in the courts. As has 
been pointed out before, the courts afford only a very limited review 
of an alien’s deportation order.*® Since Congress clearly intended 
everyone to have a fair administrative hearing unless the party could 
get a trial de novo in court, section 5 of the Act must be interpreted 
to include deportation hearings. 

Thus it is apparent that deportation hearings are “required by 
statute” within the meaning of section 5 of the Act since (1) the 
courts have construed the statute as requiring a hearing. (2) A 
statute reads as it has been interpreted by the courts. (3) The 
Constitution is a “statute” within the meaning of the Act and the 
Constitution requires a hearing. (4) The legislative history shows 
that Congress intended everyone to have a fair administrative hearing 
unless the hearing was afforded ex gratia by the agency or unless the 
case was subject to a trial de novo in court. 


Wong Yang Sung v. Clark 


Shortly after the decision in the Eisler case, Holtzoff, J., ruled 
section 7(a) of the Act inapplicable to deportation hearings in Wong 
Yang Sung v. Clark.*®° Section 7 applies only in hearings which 
section 5 requires to be conducted pursuant to section 7 and section 5 
applies only to hearings required by statute, so for the purposes of this 
discussion, it must be assumed that deportation hearings are required 
by statute. The decision in the Wong Yang Sung case was based on 
the interpretation of section 7(a) which reads as follows: 


There shall preside at the taking of evidence (1) the agency, 
(2) one or more members of the body which comprises the 
agency, or (3) one or more examiners appointed as provided in 
this Act; but nothing in this Act shall be deemed to supersede 
the conduct of specified classes of proceedings in whole or part 
by or before boards or other officers specially provided for by 


86 Jd. at p. 22. 

37 Td. at pp. 279, 280. 
38 Td. at pp. 359, 370. 
39 Note 8 supra. 

40 Supra note 5. 
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or designated pursuant to statute. The functions of all presiding 
officers and of officers participating in decisions in conformity 
with section 8 shall be conducted in an impartial manner. 


The court then considered a section of the statute dealing with 
aliens headed “‘Physical and mental examination of alien passengers ; 
regulations” and from that concluded that immigrant inspectors were 
“officers specially provided for” within the meaning of section 7(a). 
The applicable portions of the statute are: 


All aliens arriving at ports of the United States shall be ex- 
amined by at least two immigrant inspectors at the discretion of 
the Attorney General and under such regulations as he may pre- 
scribe. Immigrant inspectors are hereby authorized and em- 
powered to board and search for aliens any vessel, railway car, 
or any other conveyance, or vehicle in which they believe aliens 
are being brought into the United States. Said inspectors shall 
have power to administer oaths and to take and consider evidence 
touching the right of any alien to enter, re-enter, pass through, 
or reside in the United States. .. .* (Italics added.) 


Considering the setting of the statute, supra, it would appear that 
that section applies to exclusion cases only and not to deportation 
cases. The first part of the section discusses the physical and mental 
examination of arriving aliens. Then the quoted part appears, fol- 
lowed by more provisions for the handling of arriving aliens’ cases. 
However, the few cases interpreting the section quoted have seized 
upon the phrase “reside in,” and interpreted the section as applying 
to deportation as well as exclusion cases, stating that “reside in” 
can only refer to aliens already in the country, so that courts must 
give effect to the phrase even though it seems to be in the wrong 
place.*? However, it seems evident that the phrase is not in the 
wrong place; it has a specific effect concerning the examination of 
arriving aliens. When an alien comes to our shores, he may either 
want to pass through the United States en route to some other 
country, or he may want to reside in the United States, temporarily or 
permanently. If he wants to reside in the United States, then he 
must show that he has a right to do so under our immigration laws. 
This appears to be the purpose of giving the immigrant inspectors the 
right to examine an alien touching his right to reside in the United 
States. Under this view, the quoted section does not apply to depor- 


- ine 885-886 (1917) as amended by 54 Srar. 1238 (1940), 8 U. S. C. 

42 Graham v. United States, 99 F. (2d) 746 (C. C. A. 9th, 1938); Loufakis 
v. United States, 81 F. (2d) 966 (C. C. A. 3d, 1936) ; United States v. Parson, 
22 F. Supp. 149 (S. D. Cal. 1938), where the court said: “But the words, 
‘reside in the United States,’ could only refer to a person who is in the United 
States and desires to continue to reside therein.” 
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tation hearings and therefore immigrant inspectors are not “specially 
provided for” to preside at deportation hearings. 

Assuming however that that section does apply to deportation hear- 
ings, the immigrant inspectors still do not fall under the class of 
“officers specially provided for” within the meaning of the Act. Even 
the Commissioner of Immigration and Naturalization did not consider 
immigrant inspectors as being within the exception of section 7(a) 
since he said that if section 5 of the Act applied he would consider 
himself bound by the Act.** Furthermore, the legislative history of 
section 7(a) shows that Congress intended the section to be strictly 


interpreted. The Report of the House Judiciary Committee explained 
that : 


Also recognized as hearing officers are those . . . specially 
provided for or named in other statutes. . . . The preservation 
of the “conduct of specified classes of proceedings by or before 
boards or other officers specially provided by or designated pur- 
suant to statute” is not a loophole for the avoidance of the ex- 
aminer system; it is intended to preserve only special types of 
statutory hearing officers who contribute some special qualifica- 
tions, as distinguished from examiners otherwise provided in the 
bill, and at the same time assure the parties fair and impartial 
procedure. 


Those who so preside are subject to the remaining provisions 
of the bill. They must conduct the hearing in a strictly im- 
partial and considerate manner, rather than as representatives of 
an investigative or prosecuting authority.“ 


The same view as to strict interpretation of the exception in sec- 
tion 7(a) was expressed by Mr. McCarran while explaining the bill 
to the Senate.*® Thus, Congress clearly intended a very narrow in- 
terpretation of “officers specially provided for.” The fact that de- 
portation hearings are not required on the face of the statute further 
shows that immigrant inspectors do not fall within the exception of 
7(a) considering the narrow interpretation of the section contemplated 
by Congress. 

However, even assuming that immigrant inspectors are “officers 
specially provided for” within the meaning of section 7(a), it seems 
that the court in the Wong Yang Sung case either failed to meet the 
question as to the applicability of the other provisions of the Act to 
the hearings or else the court misinterpreted the congressional intent 
as to the effect of the exception in 7(a). The court concluded that 
section 7(a) of the Act does not apply and therefore the petitioner 


43 Supra note 19. 
44S. Doc. 248, 79th Cong., p. 268. 
457d. at p. 325. See list prepared by Attorney General, Jd. at pp. 227, 228. 
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was not being improperly detained. If the court meant only that it 
was legal under the Act to have immigrant inspectors conduct the 
hearings, then the court left unanswered the question as to whether 
the immigrant inspectors were subject to the remaining provisions of 
the Act. Assuming the correctness of allowing immigrant inspectors 
to preside at the hearings, still they must not engage in the dual 
task of prosecuting and judging nor be subject to the supervision or 
direction of those engaged in prosecution.*® 

If on the other hand, the court meant that the immigrant inspec- 
tors did not have to comply with the remaining provisions of the 
Act, it seems that the court misinterpreted the congressional will. 
The legislators intended the exception in section 7(a) to permit 
agencies to continue using special types of hearing officers, but the 
legislative history shows that Congress did not intend to permit those 
agencies to disregard the remaining provisions of the Act. Note 
the language used in the House Report, supra, that section 7(a) “is 
intended to preserve only special types of statutory hearing officers. 
. . . Those who so preside are subject to the remaining provisions of 
the bill. . . .” ** (Italics added.) It is interesting to note that if the 
exception in section 7(a) intended to free the agencies affected from 
compliance with all of the provisions of the Act, then we would have 
the anomalous situation in which deportation hearings conducted be- 
tween Sept. 11, 1946 and Dec. 11, 1946 would have been bound 
by the provisions of section 5 while deportation hearings conducted 
at any other time would not have to be conducted pursuant to sec- 
tion 5, since section 5 took effect three months before section 7.** 
Needless to say, such an anomalous situation was not intended by 
Congress since as it has been shown, the exception in section 7(a) 
applies to hearing officers only, and not to the entire hearings. 

Thus the legislative history shows that the exception in section 
7(a) of the Act was not meant to apply to alien deportation hear- 
ings since (1) the statute setting up the system of immigrant inspec- 
tors does not on its face apply to deportation hearings nor should it 
be so interpreted; (2) section 7(a) should be strictly interpreted 
to prevent it from being a loophole to avoid the examiner system. 
Nevertheless, if section 7(a) is construed to apply to deportation 
cases, the exception applies to hearing officers and not hearings in 
general, so the Department of Justice must still comply with the 
rest of the Act. 


46 See section 5(c) of the Act. 
47 See S. Doc. 248, 79th Cong., pp. 268, 207, 364, 319, 325. 
48 See section 12 of the Act. 
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Proposed Legislation 


The Immigration and Naturalization Service is attempting to gain 
complete exemption from the Act through additional legislation. It 
is pressing for the passage of special acts exempting it from the Act 
in both the House *® and Senate.*° The House bill was not pre- 
sented for a vote in the 80th Congress but the Service intends to 
again press for its passage in the 81st Congress. On the Senate side, 
the proposed bill reached the hearing stage, with the Senate Sub- 
Committee recommending a compromise bill by which the Immigration 
Service could continue to conduct the hearings before immigrant in- 
spectors. However, the Sub-Committee was not willing to grant the 
Service complete exemption from the Act. The Service intends to 
press the Senate also for complete exemption from the Act in the 
8lst Congress. Although the Service may succeed in obtaining a 
limited exemption from the Act, observers predict that they will not 
get complete immunity.™ Donatp A. CAMPBELL. 


VALipITy oF COMPLIANCE REPORTS UNDER SECTION SIX OF THE 
FEDERAL TRADE COMMISSION ACT 


The establishment by the Federal Trade Commission in March, 


1947, of the Office of Compliance’ indicates the determination of 
that agency to initiate a more vigorous policy of compliance with its 
orders to cease and desist. 

It was the practice of the commission in its early years to include 
in an order to cease and desist a provision directing the respondent 
to submit, within a specified number of days, an initial report in writ- 
ing indicative of the manner and form in which it had complied.* 
Subsequently, a requirement that such a report be filed within sixty 
days after the service of the order, together with a provision for 
further supplemental reports of compliance, was embodied in the com- 
mission’s rules of practice. Rule XXVI®* of the present Rules of 


49H. R. 6652, 80th Cong. (1948). 

50S. 2755, 80th Cong. (1948). 

51 IMMIGRATION Bar BULLETIN, Vol. 1, No. 6, p. 9. 

1 Infra note 65. 

2 Infra note 69. 

3 “In every case where an order to cease and desist is issued by the Commis- 
sion for the purpose of preventing violations of law and in every instance 
where the Commission approves and accepts a stipulation in which a party agrees 
to cease and desist from the unlawful methods, acts, or practices involved, the 
respondents named in such orders and the parties so stipulating shall file with 
the Commission, within sixty days of the service of such order and within sixty 
days of the approval of such stipulation, a report, in writing, setting forth in 
detail the manner and form in which they have complied with said order or with 
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Practice exemplifies a continuation of this enforcement method. The 
latter rule also purports to authorize a demand for a report showing 
the means by which a party is complying with a stipulation to cease 
and desist certain acts or practices. 

United States v. Morton Salt Company* presents for the first time 
the precise question of whether the commission possesses powers to 
compel the filing by a respondent of a supplemental report describing 
compliance with a previously issued order. In view of the court’s 
finding that it had no jurisdiction to entertain an action brought by 
the commission for that purpose, doubt has been cast upon the au- 
thority of the commission to utilize its investigatory powers as an ad- 
junct to enforcement of orders, particularly those arising under Sec- 
tion 5° of the Federal Trade Commission Act.® 

The novelty of the issue presented by the Morton Salt case, now 
pending before the Circuit Court of Appeals for the Seventh Cir- 
cuit, requires re-examination of the nature and scope of the investiga- 
tory powers conferred upon the commission under subsections (a)* 
and (b)* of Section 6 of its Act as related to the enforcement sanc- 


said stipulation; Provided, however, That if within the said sixty (60) day 
period respondent shall file petition for review in a circuit court of appeals, the 
time for filing report of compliance will begin to run de novo from the final 
judicial determination; And provided further, That where the order prevents 


the use of a false advertisement of a food, drug. device, or cosmetic, which may 
be injurious to health because of results from such use under the conditions 
perscribed in the advertisement, or under such conditions as are customary or 
usual, or if the use of such advertisement is with intent to defraud or mislead, 
an interim report stating whether and how respondents intend to comply shall 
be filed within ten days. 

“Within its sound discretion, the Commission may require any respondent upon 
whom such order has been served and any party entering into such stipulation, 
to file with the Commission, from time to time thereafter, further reports in 
writing, setting forth in detail the manner and form in which they are com- 
plying with said order or with said stipulation.” 11 Fep. Rec. 7069, 7074 
(1946). 

4 United States v. Morton Salt Company, International Salt Company, Civil 
Actions No. 48 C 698, No. 48 C 699 (N. D. Ill. E. D. 1948). 

oan Stat. 719 (1914), as amended by 52 Star. 111 (1938), 15 U. S.C. § 45 
(1946). 

6 38 Stat. 717 (1914), 15 U. S. C. § 41 et seq. (1946). 

7 38 Srar. 721 (1914), 15 U. S. C. § 46(a) (1946). 

8“To requre, by general or special orders, corporations engaged in com- 
merce, excepting bank, and common carriers subject to the Act to regulate 
commerce, or any class of them, or any of them, respectively, to file with 
the commission in such form as the commission may prescribe annual or 
special, or both annual and special, reports or answers in writing to 
specific questions, furnishing to the commission such information as it may 
require as to the organization, business, conduct, practices, management, and 
relation to other corporations, partnerships, and individuals of the respective 
corporations filing such reports or answers in writing. Such reports and 
answers shall be made under oath, or otherwise, as the commission may 
prescribe, and shall be filed with the commission within such reasonable 
period as the commission may prescribe, unless additional time be granted 
in any case by the commission.” 38 Stat. 721 (1914), 15 U. S. C. § 46(b) 
(1946). (Italics added.) 
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tions available under the Act in securing compliance with prior cease 
and desist orders. There is virtually no analysis of this problem in 
the existing literature dealing with powers of investigation; strik- 
ingly apparent, therefore, is the fact that the statutory limits remain 
uncertain. This note will evaluate the conflicting considerations dis- 
cussed in the Morton Salt Company opinion. 

In 1941 the Federal Trade Commission, under Section 5 of the 
Federal Trade Commission Act, ordered the Morton Salt Company 
and others to cease and desist certain activities comprising an un- 
lawful conspiracy to fix prices and to control the production of salt 
in connection with the sale and distribution of that commodity in 
interstate commerce. The United States Court of Appeals for the 
Seventh Circuit affirmed the order with certain modifications, the 
decree directing compliance and reserving 


. jurisdiction of this cause to enter such further orders 
herein from time to time as may become necessary effectively to 
enforce compliance in every respect with this decree and to pre- 
vent evasion thereof.® 


After the modified order became final,’° the respondents therein filed 
original reports showing the manner and form of compliance. Almost 
four years later the commission issued, ex parte, the presently con- 
tested order, in the public interest, requiring the defendants and 
eighteen other companies to file additional reports of compliance con- 
taining recent price lists, freight rate books, and terms and conditions 
of sale, being unsure of their conformance with the earlier decree. 
The commission declared its power to so demand to be 


. pursuant to Rule XXVI of its published Rules of Prac- 
tice, and the authority granted in subsections (a) and (b) of Sec- 
tion 6 of the Federal Trade Commission Act (38 Stat. 721; 15 
U.S.C, A. See. ),.. 


After an extension of the time required for filing, and following 
defendants’ written refusal to so file, the commission issued notices 
of default in an effort to bring into operation the $100.00 a day for- 
feiture provision of Section 10.1 Suits then were instituted against 
each of the contumacious defendants by the United States, on the sup- 
posed jurisdictional sufficiency of Sections 9** and 10. The commis- 


Salt Producers Association vy. Federal Trade Commission, 134 F. (2d) 
354 (C. C. A. 7th, 1943). 

10 As provided in 52 Strat. 111 (1938), 15 U. S. C. 45(i) (1946). 

11 In the Matter of Salt Producers Association et al., F. T. C. Docket No. 
4320, “Order Requiring Additional Reports of Compliance from Certain 
Respondents, September 2, 1947.” 

12 38 Srat. 723 (1914), 15 U. S. C. § 50 (1946). 

13 38 Sratr. 722 (1914), 15 U. S. C. § 49 (1946); 38 Srar. 723 (1914), 15 
U. S. C. § 50 (1946). 
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sion sought a mandatory injunction compelling the filing of the re- 
ports and a money judgment based on the alleged forfeitures. The 
commission’s complaint explicitly relied upon Rule XXVI and Sec- 
tion 6(a) and 6(b) as the lawful basis of the supplemental orders; no 
assertion was contained as to the possible presence of a power im- 
plied from Section 5 or from a construction of the Act as a whole. 
In fact, the commission precluded such a view by declaring in argu- 
ment that Rule XXVI, promulgated under the rule-making power of 
Section 6(g),’* constituted an implementation of Section 6(b),*° 
thereby making difficult, if not impossible, a ruling that Rule XXVI 
rested on some other broad organic foundation. 


I. The Decision 


In concluding that he was without jurisdiction to entertain such 
an action, Judge Sullivan asserted that the proceedings were instituted 
for the purpose of directly enforcing compliance with the modified 
order to cease and desist, and that the enforcement remedies, specific- 
ally provided in Section 5, could not be enlarged upon in this manner, 
notwithstanding the commission’s contention that this was not an 
enforcement action, but only an investigation in aid of enforcement. 
The court took the view that subsection (b) of Section 6 is confined 
in its applicability to reports required in general economic surveys,’® 
not being permissive of an investigation ancillary to a cease and de- 
sist order. As a result, it was further held that the forfeiture pro- 
vision of Section 10 could be properly employed, for purposes of the 
present case, only where there exists a default in filing a report re- 
quired in a general investigation, which does not include a demand 
for a supplemental report showing compliance with a specific cease 
and desist order. Similarly, in its analysis of Rule X XVI," the court 
stressed the point that since the rule was admittedly promulgated to 
implement Section 6(b), it fails for the reason that the latter section 
does not authorize the type of investigative activity sought to be im- 
plemented. 

The result of this interpretation, according to the court, is that 
the only means of investigating compliance with orders to cease and 


14 Infra note 47. 

15 Plaintiff's brief in support of motion for summary judgment, p. 3. 

16 Tllustrative of general investigations authorized by Section 6 were those 
occurring in the fiscal year of 1932; ie, Power and Gas Utilities, Chain 
Stores, Cottonseed Prices, Peanut Prices, Price Bases, Cement Industry, 
Building Materials, Bread and Flour. ANN. Rep. FTC (1932) pp. 9-40. 
Note Commission’s declaration that Section 6(b) is authorization for establish- 


ment of system of supe reports to facilitate general economic analysis. 
Ann. Rep. FTC (1940) p. 


17 Supra note 3. 
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desist are by the issuance of a new complaint, by the initiation of civil 
penalty proceedings under subsection (1) of Section 5,)* or by the 
utilization of contempt powers by the circuit court of appeals which 
issued the decree affirming the cease and desist order. The latter 
technique was emphasized by Judge Sullivan in view of the express 
reservation of jurisdiction to enforce the order contained in the 
previous decree. 


II. The Statutory Scheme 


In ascertaining whether the organic structure of Section 6 provides 
authorization for the practice of requiring reports of compliance, it 
is necessary to recall the intent and purposes of the framers of the 
Federal Trade Commission Act with reference to the delegated in- 
vestigative functions. The legislative history does not contain a def- 
initive treatment of the investigation powers enacted by Section 6. 
As will be pointed out, most of the comment related to the similarity 
of the latter section to the Bureau of Corporations,’® rather than to 
the more extensive pattern of Interstate Commerce Commission Acts 
enacted some years earlier.” 

Of no little importance in this regard is the absence of express 
authority to employ the investigative powers of subsection (b) of 
Section 6 in securing compliance whereas the various other sub- 


sections of Section 6 describe with particularity the powers to be 
exercised.”* 

In determining the validity of Rule XXVI, the question arises as 
to the extent of the rule-making power contained in Section 6(g). 
Does this subsection provide a general grant or is it confined to the 
area of Section 6? 

These considerations will be discussed in the order named. 


(a) The Congressional Intent 


The court’s interpretation of Section 6(b) rested chiefly on the 
conclusion that the legislative intent was to vest in Section 6 only the 


18 38 Srat. 721 (1914), as amended by 52 Star. 114 (1938), 15 U. S. C. 
§ 45(1) (1946). 

19“The said Commissioner shall have power and authority to make,... 
diligent investigation into the organization, conduct, and management of 
the business of any corporation, joint stock company or corporate combination 
. . . and to gather such information and data as will enable the President of the 
United States to make recommendations to Congress for legislation for the 
regulation of such commerce, and to report such data to the President from 
time to time . . .; and the information so obtained or as much thereof as the 
President may direct shall be made public.” (Italics added) 32 Srar. 828 
(1903). In comparing Section 6 of the Federal Trade Commission Act, 
observe the ——, of objects to be investigated. See note 8 infra. 

2024 Strat. 379 (1887). 

21 38 Stat. 721 (1914), 15 U. S. C. § 46 et seg. (1946). 
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powers possessed by the old Bureau of Corporations,”* subject to the 
added provision authorizing the requirement of annual and special 
reports from a corporation furnishing general information as to the 
organization, business, conduct, practices, management, and relation 
to other corporations,** the provision for publicity not subject to ex- 
ecutive control,”* and the specific delegation to investigate anti-trust 
violations.** The Bureau of Corporations, established in 1903 as a 
unit of the Department of Commerce, had as its purpose research and 
general investigations on an industry-wide scale, designed to aid the 
executive in the formulation of legislative proposals.2® Such execu- 
tive control, however, was one of the moving causes behind the pas- 
sage of the Federal Trade Commission Act. The investigatory func- 
tions of the Bureau of Corporations were incorporated into the Act 
with the intention of providing an independent investigatory organ.** 
At the outset it was not contemplated as being an adjunct to quasi- 
judicial activity.”* 

Mr. Covington, a proponent of the legislation in the House, stated: 


The bill removes entirely from the control of the President 
and the Secretary of Commerce the investigations conducted and 
the information acquired by the Commission under the authority 
heretofore exercised by the Bureau of Corporations or the Com- 
missioner of Corporations.*® 


On another occasion he remarked in debate that 


. . an interstate trade commission must almost of necessity be 
built up on the foundation existing through the Bureau of Corpo- 
rations and of the Commissioner of Corporations. The broadest 
powers of the bureau and of the Commissioner of Corporations 
are embraced in the general provisions of the law creating the 
bureau to investigate the organization, conduct, and management 
of the business of corporations, and to gather information and 
data to enable the President to make recommendations to Con- 
gress for legislation for the regulation of interstate commerce.*° 


Mr. Newlands, author of the Senate bill which resulted in the 
present Act, apparently agreed that the type of investigative powers 


22 Supra note - 

23 Supra note 

24 38 Start. or (1914), 15 U. S. C. § 46(f) (1946); Handler, The Con- 
stitutionality of Investigations by the Federal Trade Commission: I (1928), 
28 Cov. L. Rev. 708, 

25 38 Star. 71 (1914), 15 U.S.C. § 46(d) (1946); 38 Strat. 721 (1914), 
15 U. S. C. § 46(e) (1946). 

26 Handler, supra note 24 at p. 723. 

27 Ibid. 

28 Henderson, THE FEDERAL TRADE CoMMissION (1924) p. 33. 

29 ae H. R. 15613, H. R. Rep. No. 533, 63rd Cong., 2d Sess., Ser. 
No. 
8051 Cong. Rec. 8842 (1914). 
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would remain the same; i.e., general in nature, though wider in 
scope. He reiterated that 


. whilst large powers of investigation are given, they are 
not greatly in excess of those now possessed, and for years ex- 
ercised by the Bureau of Corporations.** 


The Act as it presently exists exemplifies in Section 3 the process 
of interweaving which took place upon the final establishment of the 
Commission; there is an express provision for the transfer of Bureau 
of Corporations personnel to the commission, as well as for the con- 
tinuance of then-pending investigations before the Bureau by the Com- 
mission.*? 

Persuasive are the pronouncements of the sponsors of the Act men- 
tioned above, notwithstanding the general absence of a sufficient 
legislative analysis of the scope of Section 6 in the formulatory stage. 
It is not denied that the Bureau of Corporations set the initial pat- 
tern.*® However, if Section 6 was intended to serve as a basis for 
something other than non-adversary economic investigations, namely, 
to include investigations to determine compliance with Section 5 
orders as contended by the commission, then at least one rather 
anomalous result would follow. Section 5 refers to “persons, part- 
nerships, or corporations,” ** whereas Section 6 mentions only 
“corporations.” ** Thus, compliance reports, oddly enough, could be 
required only from the latter. The use of the word “corporations” 
only in Section 6, when viewed in the light of Section 5, serves again 
to indicate that the confines of the Bureau of Corporations were being 
respected in the minds of the draftsmen. From this it would seem 
that the superimposition of the power to obtain annual or special re- 
ports upon the statutory framework lifted from the Bureau of Corpo- 
rations represents an enlargement of the means of carrying out gen- 
eral economic investigations rather than the creation of a new species 
of investigative power. Especially is this striking when it is re- 
membered that Section 5 had not been created until after two bills, one 
the Covington proposal in the House, had come into being, both being 
procedural in nature.** 

But later, in the Senate, following the creation of Section 5, Mr. 
Newlands made a perplexing observation. In debate, responding to 
a query from the floor dealing with the procedure of the proposed 
commission, he remarked: 

8151 Cong. Rec. 10376 (1914). 

32 38 Srart. 718 (1914). 

33 Supra note 26. 

84 Supra note 5. 


35 Supra note 8. 
386 Supra note 28. 
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. I can imagine that there would be certain corporations that 
would be so condemned for unfair practices, and I can under- 
stand how the Commission would want to keep that corporation 
under supervision for some time after it had ordered it to cease 
and desist and why it should require it to make certain statements 
and reports.” 


There is nothing to indicate that Section 6 was the provision specifi- 
cally considered, but the observation is impressive nonetheless. It has 
taken on added importance in view of the fact that a respected au- 
thority on commission practice, apparently anticipating this difficult 
situation, stated some years ago, in connection with the practice of 
requiring compliance reports, that “. . . it must be based upon the 
general authority in subsection b of Section 6... ,” although “. . 
the legal effect and scope of this subsection is still in doubt.” ** He 
termed the requirement of the reports “. . . an interesting postscript 
to the statutory procedure. .. ” but “. . . a valuable check on the 
effectiveness of the [cease and desist] **® order.” *° 

However, it would seem that careful analysis will not sustain a 
position based upon Mr. Newlands’ single reference to post-order 
reports and supported only by the fact that compliance reports are 
desirable aids; that Section 6 provides the authority does not neces- 
sarily follow. 


(b) Absence of Specific Authority 


If Congress intended to depart from the framework of the Bureau 
of Corporations, with the purpose of permitting such an investigative 
technique in aid of enforcement, why did it not express this addi- 
tional power as it did with reference to other specific additions to the 
pattern found in Section 6, namely, subsections (c), (d), (e), (f), 
(g) and (h)?*! Indeed, as late as the Labor-Management Relations 
Act of 1947 ** Congress felt compelled to include in the statutory 
structure of an administrative body an express delegation of authority 
to require compliance reports. This factor provides some indicia at 
least that a legislative grant, employing a variety of broad language 
as illustrated by Section 6, was thought by the legislators to be in- 


8751 Cong. Rec. 11603 (1914). 

88 Henderson, op. cit. supra, p. 77 

39 Brackets added. 

40 Henderson, > cit. supra, p. 77. 

41 Supra note 

4249 Stat. ay (1935), as amended by Pub. L. No. 101, 80th Cong., Ist 
Sess., 29 U. S. C. Supp. 1, § 160(c) (1947). Cf. Securities and Exchange Act of 
1934, where given is the power to require annual and periodical reports when 
deemed necessary to protect investors, not being of the compliance variety 
though appearing not dissimilar to the type outlined in Section 6(b) of the 
Federal Trade Commission Act. 48 Stat. 894 (1934), 15 U. S. C. § 78m 
(1946). 
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sufficient to contain all-inclusive powers, or the power sought to be 
asserted in the principal case. As will be pointed out later, the 
commission itself has for many years confined its interpretation and 
application of Section 6 to general economic surveys,** a delegated 
legislative function. To attempt now to employ such authority in a 
practice ancillary to a quasi-judicial aspect of commission activity is 
of doubtful validity. A supplemental report of compliance has not 
been required under the Federal Trade Commission Act** by the 
commission during its 33 years of existence, except in the General 
Foods case, discussed infra, which arose from an order issued at 
approximately the same time as, and in connection with, the order 
of the present case. It is questionable that the nature of the Section 
6 (b) delegation will now be held to be dual in substance. 


(c) Rule-making Authority of Section 6(g) 


Should Judge Sullivan be affirmed on the point that 6(b)** pro- 
vides no statutory basis for the report demanded, it is conceivable that 
Rule XXVI will be urged to have been authorized elsewhere in the 
Act, notwithstanding the commission’s own assertion that it is an 
implementation of Section 6(b), thus being vulnerable to the ap- 
parent limitations of the latter section. Assuming that this declara- 
tion will not be binding on appeal, two questions will have to be 
answered : 

1. Since Rule XXVI has been promulgated under the rule-making 
power of subsection (g)** of Section 6, is it necessarily confined to 
the limits of Section 6 as to scope and applicability ? 

2. Assuming that this may be answered in the negative, what or- 
ganic authority does Rule XX VI implement? 

It has been generally believed that Section 6(g) comprises a gen- 
eral grant of rule-making authority.** For instance, it has been stated 
that the commission’s trade practice conference procedure, not ex- 
pressly authorized by the Federal Trade Commission Act, has a basis 


43 Supra note 16. 
44 Supra note ; 
45 Supra note 

46 38 Start. a (1914), 15 U.S. C. $46(g) (1946). 

47 “From time to time to classify corporations and to make rules and regula- 
tions for the purpose of carrying out the provisions of this Act.” 38 Stat. 722 
(1914), 15 U. S. C. § 46(g) (1946). See Kritzik v. Federal Trade Commission, 
125 F. (2d) 351, 352 (C. C. A. 7th, 1942), where a rule of practice prescribing 
that the failure to deny in pleadings a fact alleged by the commission concludes 
the respondent with respect thereto was held to be properly promulgated under 
§ 6(g). This represents a view which does not confine the rule-making author- 
ity to the ae of § 6. aw: Candy Company v. Federal Trade Commission, 
104 F. (2d) 999 (C. C. A. 7th, 1939); Hill v. Federal Trade Commission, 
124 F. (2d) 104 (C. C & 5th, '1941). Katz, CASES AND MATERIALS ON Ap- 
MINISTRATIVE LAW (1947) p. 223. 
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implied from Section 5 and is implemented by a rule of practice 
promulgated under Section 6(g).** Numerous other rules deal with 
matters outside the range of Section 6. Certainly Rule I,* for ex- 
ample, dealing merely with addresses of the offices of the Federal 
Trade Commission and other minor matters, does not have its roots 
in Section 6. This is illustrative of the majority of the rules of prac- 
tice. And, understandably, they have not been subject to question. 
Nevertheless, since Rule XXVI is controversial and likely to be in 
issue should Section 6(b) ultimately be decided to be restricted to 
general economic surveys, the courts may be called upon to decide the 
range of subsection (g)’s applicability. The breadth of the words 
“. . - and to make rules and regulations for the purpose of carrying 
out the provisions of this Act . . .”,°° upon a literal reading, makes 
it difficult to imply a restrictive meaning. However, the courts in 
the past have been prone to do just that. For instance, Mr. Justice 
Holmes in the well-known Harriman™ case went to great lengths to 
construe narrowly the power of the Interstate Commerce Commission 
to require testimony of witnesses “for the purposes of this Act” to 
situations only where proceedings were pending. 

Perhaps the strongest argument against the position that the in- 
stant rule-making authority extends to all phases of the Act finds 


exemplification in Section 6(a) of the Wool Products Labeling Act 
of 1939.5? This section provides in the first instance that the Act is 
to be enforced by the commission under rules, regulations and pro- 
cedures provided for in the Federal Trade Commission Act. How- - 
ever, a later paragraph within the section indicates that the draftsmen 
entertained a doubt as to its breadth, reading: 


48 Kittelle and Mostow, A Review of the Trade Practice Conferences of 
The Federal Trade Commission (1940), 8 Geo. Wasu. L. Rev. 427. 

4911 Fed. Reg. 7069 (1946). 

50 Supra note 47. 

51 Harriman v. Interstate Commerce Commission, 211 U. S. 407, 29 Sup. Ct. 
115, 53 L. ed. 253 (1908); and see Chamber of Commerce v. Federal Trade 
Commission, 280 Fed. 45 (C. C. A. 8th, 1922), where it was held that the 
provisions of Section 9, supra note 13, giving the district courts jurisdiction 
to issue writs of mandamus “. . . commanding any person or corporation to 
comply with the provisions of this Act or any order of the Commission. . . .” 
applied only to orders of the type falling under Section 6(b). United States v. 
National Biscuit Company, 25 F. Supp. 329 (S. D. N. Y. 1938) held that 
although Section 10 of the Federal Trade Commission Act, supra note 12, 
provides means of enforcing an order for annual or special reports of the Sec- 
tion 6(b) type, the reference to such reports in Section 10 does not include 
answers to a questionnaire, thus preventing the penalty provision of the latter 
section from becoming operative. It has been said that had the court construed 
the statute in favor of the commission in this instance, its powers would have 
become “almost irresistible.” Davison, The Place of the Federal Trade Com- 
mission in Administrative Law (1940), 8 Geo. Wasu. L. Rev. 280, 295; cf. 
Fleming v. Easton Pub. Co., 38 F. Supp. 677, 679 (E. D. Pa. 1941). 

52 54 Sra. 1128 (1939), 15 U. S. C. § 68 et seg. (1946). 
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. the Commission is authorized and directed to make rules 
and regulations for the manner and form of disclosing information 
required by this Act, . . . and to make such further rules and 
regulations under and in pursuance of the terms of this Act as 
may be necessary and proper for administration and enforce- 


ment.** (Italics added.) 

Why was this additional grant deemed necessary? Proponents of 
the Wool Act desired the power to require affirmative disclosures rel- 
ative to the subject-matter falling within the ambit of the Act’s ad- 
ministration. Compulsory disclosure is also the essential feature of 
compliance reports. Therefore, it would appear that the rule-making 
authority of the Federal Trade Commission Act was deemed inade- 
quate for purposes of the Wool Act. Otherwise, the added grant 
in the Wool Act would not have been urged or required. 

The fact that the rule-making power of the Federal Trade Com- 
mission Act springs from a source physically located as a subsection 
to a provision dealing with powers of investigation, used chiefly by 
the commission in connection with general economic investigations, 
perhaps created a fear in the minds of the draftsmen of the Wool Act 
that its application was limited to the area covered by the parent 
section.°** Whatever the cause, opponents of the measure expressed 
a contrary belief; i. e., that the “rules, regulations and procedure” of 
the Federal Trade Commission Act were sufficient. The Act as it 
stands was passed in the face of such opposition.*®> From this could 
be deduced a possible basis for confining rules of practice eminating 
from Section 6(g) to matters falling within the scope of Section 6, 
notwithstanding the words “. . . for the purpose of carrying out the 
provisions of this Act.” ** 

Another basis for limiting this seemingly broad language lies within 
the terms of the subsection itself. “From time to time to classify 
corporations. . .” °? would seem to further qualify the words “and to 











5354 Srar. 1131 (1939), 15 U. S. C. § 68d (1946) ; ee The Wool Prod- 
ucts Labeling Act of 1939 (1947), 20 ‘TempLe L. Q. 4 

54 Cf. Act creating the Federal Power Commission. The subsection providing 
the powers of investigation contains no ‘rule-making authorization. 41 Strat. 
1065 (1920), 16 U. S. C. $797(a) (1946). The Interstate Commerce Com- 
“mission Act, however, in spite of its differences respecting extent of regulation, 
expressly provides that rules and regulations, having the force of law, will 
apply to the methods of investigation outlined in § 19(a), 41 Stat. 493 (i920), 

9 U. S. C. § 19(a) (1946), and to i broad power to require reports in 

§ 20(1), 41 Stat. 493 (1920), 49 U. S. C. § 20(1) (1946). Interesting also 
is the provision of the Securities and Exchange Act of 1934 which requires 
periodical and annual reports, stating expressly that the rule-making authority 
controls their manner and form. They appear dissimilar to A of com- 
pliance, however. 48 Stat. 894 (1934), 15 U. S. C. §78m (1946 

55 84 Cong. Rec. 9657 (1939). 
56 Supra note 47. 
57 Ibid. 
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make rules. . .,” especially when it is remembered that the purpose 
of classifying corporations was to facilitate an adequate means pf 
surveillance in order, inter alia, to apprise Congress of economic facts 
and to enable the President to recommend legislation.** Thus, sub- 
section (g) would appear akin to and contemplative of the general 
economic activity attributed by Judge Sullivan to Section 6. Why, 
then, should the remainder of the sentence “. . . and to make rules .. .” 
be treated as an entirely disconnected general grant, when otherwise 
Section 6 and its variety of subsections are capable of constituting a 
well-defined and logical category? An adequate answer will depend 
upon a more exhaustive analysis than is permitted here. Upon the 
record of the present case, possible limitations on the rule-making 
authority of the Act, beyond its immediate relation to a proper con- 
struction of Section 6,°® will likely remain undetermined. 


III. The Commission’s Interpretation of Section 6: Past and Present 


Finally, it is necessary to consider what the commission has be- 
lieved to be the purpose and limitations of Section 6. Mr. Henderson, 
in his analysis of commission procedure, has indicated that the powers 
of 6(a) are analogous to the powers of the Bureau of Corporations. 
In speaking of the latter he wrote: 


. . they were an aid to legislation and to the formation of 
public opinion, but had no direct relation to the enforcement of 
ae oe... 2° 


He added that the investigatory powers of the commission contained 
in subsection (e) and (h) of Section 6, for instance, and the powers 
of Section 7, are merely of an advisory nature.** On the other hand, 
as we have seen, he attributed more importance to Section 6(b)’s 
provision for annual and special reports, and indicated, with a degree 
of uncertainty, that compliance reports might be authorized by the 
sweeping language used.**? However, this suggestion subsequently 
has been somewhat vitiated of its importance by virtue of a persuasive 
decision by the Attorney General,** holding that the reports men- 
tioned in Section 6(b) do not enlarge the substantive powers of Sec- 
tion 6(a), but merely provide a procedural addition. This early de- 


58 Randolph, The Inquisitorial Power Conferred by the Trade Commission 
Bill (1914), 23 Yate L. J. 672, 675. 

59 See 60 Stat. 240 (1946), 5 U. S. C. § 1005 (1946), requiring that demands 
for informative reports be authorized by law. This provision of the Adminis- 
trative Procedure Act of 1946 was not mentioned by Judge Sullivan. Cf. Note 
47 supra. 

6° Henderson, op. cit. supra note 28 at p. 45. 

61 Jd. at p. 46. 

62 Td. at p. 77. 

63 34 Op. Att’y Gen. 553, 564 (1925). 
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cision might prove acceptable to the courts. Because it had been re- 
quested by the commission, it would appear that this new use of 
Section 6(b) would fail in the face of 6(a)’s strikingly similar ap- 
pearance and substance to the organic structure of the Bureau of 
Corporations calling for economic surveys only. 

In view of the weight duly given an administrative agency’s in- 
terpretation by the courts,** what has been the commission’s position ? 
Prior to this year no serious effort was made by the commission to 
require a supplemental report of compliance. That such a move was 
anticipated, however, was announced with the establishment, on 
March 18, 1947, of the Office of Compliance of the Federal Trade 
Commission. 


This office has the responsibility for securing initial reports 
of compliance with orders and of such supplemental reports of 
compliance as may be required; planning and requesting in- 
vestigations of the manner and form in which respondents are 
complying with orders, and supervising and preparing civil pen- 
alty proceedings certified to the Attorney General.® (Italics 
added.) 

The order for the supplemental report in the principal case relied 
expressly on 6(b) and Rule XXVI, marking a departure from the 
almost exclusive prior use of that section as authority for economic 
surveys. An apparent inconsistency respecting the commission be- 
came worthy of note following this ex parte demand. In an official 
publication, “Rules, Policy Organization and Acts,” ® the commission 
declared : 


Under section 6 of its organic act, the Federal Trade Com- 


mission has ... power... to require such corporations to 
file with it annual or special and both annual and special re- 
ports. .. . These functions of the Commission are performed by 


its Bureau of Industrial Economics. (Italics added.) 


This forthright acknowledgement that the statutory language pertains 
to reports incidental to general economic investigations does not as- 
sist the commission’s position that investigations ancillary to a prior 


64 United States v. American Trucking Association, 310 U. S. 534, 549, 60 
Sup. Ct. 1059, 84 L. ed. 1345 (1940) ; Estate of Sanford v. Commissioner of 
Internal Revenue, 308 U. S. 39, 52, 60 Sup. Ct. 51, 84 L. ed. 20 (1939). But 
where the meaning of the statutory language is clear or known, omissions and 
shortcomings of a statute are not to be remedied through the guise of admin- 
istrative “interpretation.” Lynch v. Tilden Produce Co., 265 U. S. 315, 44 Sup. 
Ct. 488, 68 L. ed. 1034 (1924) ; Koshland v. Helvering, 298 U. S. 441, 56 Sup. 
Ct. 767, 80 L. ed. 1268 (1936). 

65 Ann. Rep. FTC (1947) p. 7. 

66 Published as amended by the commission on August 29, 1947, and pro- 
mulgated through the Federal Register for September 10, 1947. 12 Fed. Reg. 
6003 (1947). 

67 FTC Ru tes, Poticy, ORGANIZATION, AND Acts ( 1948) p. 61. But see p. 
52 of this publication for statement describing right to require compliance report. 
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cease and desist order and in aid of enforcement are permitted by the 
same section and available to the Office of Compliance for that pur- 
pose. It could hardly be permissive of both. As one writer has ob- 
served, investigations to acquire data as a basis for the formulation 
of administrative policies are necessarily distinguished and comprise 
a species differing from those which constitute a preliminary step in 
the process of enforcement.® 

Notwithstanding the foregoing, it should be noted that for a brief 
period, terminating shortly after 1920, the commission issued cease 
and desist orders containing directions that original reports of com- 
pliance be filed, citing Section 6(b) as authority.” No judicial rul- 
ing approving or disapproving the reference occurred. However, the 
practice of expressly citing the section ceased shortly thereafter. The 
requisite of filing original reports of compliance has continued un- 
contested as an element of some 3,600 orders. Why has the commis- 
sion during this lengthy interim declined to express reliance on Sec- 
tion 6(b) ? 

Prior policy statements have consistently confined interpretation of 
the Section within the area of economic surveys. The annual report 
for 1932, for example, said of Section 6: 


In pursuance of Section 6 the Commission conducts general 
investigations at the request of the President, either house of 
Congress, and the Attorney General, and makes reports in aid of 
legislation and in regard to alleged violations of the antitrust act.*° 


In 1939, without alluding to supplemnetal reports of compliance, it 
was pointed out that the Chief Examiner conducts supplemental in- 
vestigations “where it appears or is charged that cease and desist 
orders are being violated.” ** On the other hand, in 1940, while de- 
scribing an economic survey in the same publication, the following 
appeared : 


. A Commission resolution . . . authorized the periodic col- 
lection of annual or special reports . . . all in accordance with 
the powers . . . in section 6.... The information is to be 


one op. cit. supra, p. 174. 

69 F, T. C. v. A. B. Dick Co., Dkt. 4, ; g T. C. Dec. 20 (1917); F. T. C. 
Vv. Standard Oil r Indiana, Dkt. 85, . T. C. Dec. 26, 38-39 (1920); 
F. T. C. . Ps Oil of Indiana, Bt "133, 2 F. T. C. Dec. 46, 55-56 
(1920) ; +" v. Sinclair Refining Co., Dkt. 334, 2 F. T. C. Dec. 127, 
139 N19); F > C. v. Galena Signal Oil Co., Dkt. 24, 2 F. T. C. Dec. 
446, 460 ne T. T. C. v. Lubric Oil ,' Dkt. 329, 3 F. T. C. Dec. 68, 
77 (1920); F. C. v. Brushart, Dkt. 305, 3 F. T. C. Dec. 78, 86 (1920). 
In the last case ee the respondent was not a corporation, although section 
6(b), supra note 8, refers only to corporations. 

70 ANN. REP. FTC (1932), pp. 1-4. 

72 Ann. Rep. FTC (1939), p. 39. 
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compiled with a view to developing and publishing the significant 
facts regarding the general trend of, or change in, the economic 
situation . . . essentially a factual presentation of basic industry 
data.”” 


From these illustrations it does not appear that the commission has 
in the past believed Section 6(b) to be inclusive of the power here 
sought to be asserted. Even before the courts, the commission has de- 
clared economic surveys to be the variety of investigation provided 
by the Section. In the well-known Claire Furnace ™ case a Congres- 
sional resolution directed the commission to institute a cost of living 
survey. The commission thereupon ordered numerous corporations 
to file special reports showing cost of production and other voluminous 
information, relying on subsections (a) and (b) of Section 6. In the 
opinion, in which the Court refused to enjoin the order requiring the 
reports, Mr. Chief Justice Taft in incorporating an allegation of au- 
thority under these sections quoted the commission as follows: 


. it is one of the purposes of these activities to gather and to 
convey to Congress, for its information in the performance of its 
duties, the full and complete facts, in order that instead of legis- 
lating on incomplete or partial or prejudiced information, it may 
have the full facts before it.” 


Not of little importance is another consideration which must be 


satisfactorily met by the commission, namely, the rule of statutory 
construction relative to non-user. The Supreme Court has reiterated 
that statutory authority will not evaporate merely because of a failure 
to exercise it. On the other hand, 


. as established practice may shed light on the extent of power 
conveyed by general statutory language, so the want of assertion 
of power by those who presumably would be alert to exercise it, 
is equally significant in determining whether such power was ac- 
tually conferred.”® 


Perhaps the effect of this approach can be avoided, insofar as the 
novel order for the supplemental reports is concerned, by pointing to 
the frequent practice of requiring original reports of compliance.”* 
It can be argued that they spring from the same source, whatever it 
may be, and will rise or fall together. Also available is the General 
Foods case," decided just recently, representing the only known 


73 AnN. Rep. FTC (1940), pp. 17-18. 

78 Federal Trade Commission v. Claire Furnace Co., 274 U. S. 160, 47 Sup. 
Ct. 553, 71 L. ed. 978, (1927). 

74 Supra note 73 at p. 170. 

75 Federal Trade Commission v. Bunte Brothers, 312 U. S. 349, 352, 61 Sup. 
Ct. 580, 85 L. ed. 881 (1941); cf. Kelly vy. Washington, 302 U. S. 1, 14, 58 
Sup. Ct. 87, 82 L. ed. 3 (1937). 

76 Supra note 69, 
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occasion when a supplemental report was before a court. There, 
before the Seventh Circuit Court of Appeals, the petitioner sought to 
enjoin the order for the report. The petition for the injunction was 
dismissed on jurisdictional grounds. No opinion was rendered, the 
case therefore producing little or nothing of value in support of the 
organic validity of the order or as an inference that respondents might 
have achieved success in the district court. Hence, non-user remains 
an element to be considered, and the failure to use the authority now 
asserted throughout the many years of the commission’s activity in 
matters dealing with enforcement gives rise to the doubt expressed 
above. 

From the writer’s point of view, the implication contained in Judge 
Sullivan’s opinion in the present case that in view of the Circuit Court 
of Appeals’ express reservation of jurisdiction for enforcement pur- 
poses, the commission should have sought a mandatory injunction in 
that appellate tribunal is unimportant as far as Section 6(b) and 
compliance reports are concerned. The same considerations apply 
in the reviewing court on questions concerning their validity. On 
the other hand, the inherent powers of the Circuit Court of Appeals 
relative to contempt, especially as regards the holding of hearings, 
might prove adequate to determine the factual existence or non-ex- 
istence of compliance, notwithstanding the presently doubtful pro- 
cedure devised by the commission for that pyrpose. A recent case™® 
has recognized the utility of this method, although it is questionable 
that administrative needs could be amply met thereby. If not, it is 
conceivable that legislative amendment will be required to confer 


77 General Foods Corporation v. Federal Trade Commission, —— F. (2d) 

(C. C. A. 7th, 1948). Several corporations, having previously been ordered 

to cease and desist by the commission, were absorbed by the petitioner. The 

commission ordered petitioner to file a special report setting out the form of 
compliance being followed by the absorbed companies. 

78 Wallace Corporation v. N. L. R. B., 159 F. (2d) 952, 954 (C. C. A. 4th, 
1947), where the Board petitioned the court to authorize it to hold a hearing 
to determine the extent of compliance with a previous decree. The court 
declared: “. . . we are not referring to the determination of the Board the 
question as to whether or not the action of the company . . . has been in 
accordance with our decree. That is not a question which arises in the exercise 
of administrative powers by the Board, but one which, if it were properly before 
us, we should determine ourselves in the exercise of one of our most important 
judicial powers, the power to punish for contempt. When we desire a finding 
made to serve as a basis for the exercise of that power, we shall either make 
it ourselves or have it made by a commissioner of our own appointment, whose 
finding will be ca to review by us under the Federal Rules of Civil Pro- 
cedure, 28 U. S. A. following section 723c, and not under the statutory rule 
that they must be ae if sustained by substantial evidence, whether we agree 
with them or not. When a court undertakes the serious business of punishing 
for contempt for disobedience of its orders, it should manifestly have complete 
control of the proceedings leading up to the punishment ; and under no circum- 
stances should it, directly | or indirectly, farm out its powers over contempt to 
an administrative agency.’ 
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upon the commission express authority to secure compliance with 
cease and desist orders. This suggestion is subject to the possibility 
that Section 5 will be held to contain an implied power to require 
compliance reports. However, the record of the instant case would 
seem to foreclose the presentation of this issue on appeal. 


Davip C. MurcHISON. 


MISCEGENATION, UNCONSTITUTIONAL UNDER THE FOURTEENTH 
AMENDMENT 


In the recent case of Perez v. Lippold* the California Supreme 
Court in an unprecedented decision held the California miscegenation 
statutes unconstitutional under the United States Constitution. 

Andrea Perez, a white woman, and Sylvester Davis, a Negro ap- 
plied to respondent, county clerk of Los Angeles County, for a mar- 
riage license. Respondent refused relying on sections 60 and 69 of 
the California Civil Code.? Petitioners, then in a mandamus proceed- 
ing, sought to compel the respondent to issue them a license to marry 
contending that these statutes were unconstitutional in that they pro- 
hibited the free exercise of their religion. Both were members of the 
Roman Catholic Church and they maintained that since the church 
did not forbid marriages between Negroes and Caucasians, they were 
entitled to receive the sacrament of matrimony. The court in a four 
to three decision held that the aspect of religion in the First Amend- 
ment to the Constitution of the United States was included in the 
Fourteenth Amendment and that the state legislatures were not com- 
petent to enact a law prohibiting the free exercise of religion.* How- 
ever the court held that the state could regulate religious conduct for 
the protection of society but that legislative action must be directed 
toward a proper end and could not be unreasonably discriminatory.* 
There was a recognition that regulation of marriage is the proper 


1 —— Cal. ——. 198 P. (2d) 17 (1948). 

2 Calif. Civil Code (1941) § 60 provides: “All marriages of white persons 
with negroes, Mongolians, members of the Malay race, or mulattoes are illegal 
and void.” 

Calif. Civil Code § 69 provides: “All persons about to be joined in marriage 
must first obtain a license therefore, from the county clerk of the county in 
which the marriage is to be celebrated, which license must show: 1. The identity 
of the parties. 2. Their real and full names, and places of residence. 3. Their 
ages; and 4. Whether white, Mongolian, Negro, Malayan or mulatto... . 
No license may be issued authorizing the marriage of a white person with a 
Negro, mulatto, Mongolian or member of the Malay race.” 

8 Citing Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 
1213 (1940). 

4 Ibid. 
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function of the state ® but a holding that marriage is more than a civil 
contract. 


_It is a fundamental right of free men. There can be no pro- 
hibition of marriage except for an important social objective and 
by reasonable means.° 


The court found no social objectives to be attained by these statutes 
and that they were not designed to meet a clear and present evil. 
The court further found ample evidence showing that members of the 
races named in the statutes were not inferior either mentally or 
physically to members of the Caucasian race and further pointed out 
that if it was the theory of these statutes that the progeny of mar- 
riages between white persons and Negroes, Mongolians, mulattoes or 
Malays were inferior or undesirable the statutes did not prevent the 
mixture of white blood with colored. 


It permits marriages not only between Caucasians and others 
of darker pigmentation, such as Indians, Hindus, and Mexicans, 
but between persons of mixed ancestry including white. If a 
person of partly Caucasian ancestry is yet classified as a Mon- 
golian under section 60 because his ancestry is predominantly 
Mongolian, a considerable mixture of Caucasian and Mongolian 
blood is permissible.” 


There was a recognition of the great number of persons in the United 
States of mixed ancestry and of the important contributions made to 
society by progeny of this mixed ancestry. 

The court held these statutes; 1. Too vague and uncertain in that 
there was no definition of a white person, a mulatto, a Mongolian or 
a member of the Malay race and therefore the people on whom the 
legislation was intended to operate could not know the legislative 
intent; and, 2. Violated the equal protection clause of the United 
States Constitution in that they impaired the rights of individuals to 
marry on the basis of race alone. 


Historical Background 


Under the common law there were no prohibitions of marriages 
on the basis of race-or color ® and therefore in the absence of any 
statute an inter-racial marriage would be valid. There are now, not 
including California, twenty-nine states which have enacted statutes 


5 Citing Davis v. Beason, 133 U. S. 333, 10 Sup. Ct. 299, 33 L. ed. 637 
(1890) ; Reynolds v. United States, 98 U. S. 145, 25 L. ed. 244 (1878). 

6 Supra note 1, at p. 19. 

7 Id. at p. 23. 

855 C. J. S. Marrrace § 15. 
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prohibiting marriage because of a racial difference.? In reading these 
statutes the only unformity that can be found is that they prohibit 
marriages with Mongolians," five with members of the Malay race 
descent and that their general effect is to make the marriage null and 
void from the beginning. In addition to Negroes, ten states prohibit 
marriages between white persons and mulattoes,!° nine states prohibit 
marriages with Mongolians,"! five with members of the Malay race,}* 
and others extend their statutes to Mestizos,1* Hindus,!* Chinese,?® 
Japanese ** and Indians.’* Of course most of the statutes are similar 
to the ones in California, that is there are varying combinations of 
the various races, also some of the statutes define the percentage of 
Negro blood ** necessary while others make no mention. 

These miscegenation statutes have been adversly critized*® and 
have frequently been under attack in the courts but until the decision 
in the principal case they have uniformly been held valid. It has 
always been recognized that it is the right of the state to exercise con- 


trol over the marriage. As stated by the Supreme Court of the United 
States : 


Marriage, as creating the most important relation in life, as 
having more to do with the morals and civilization of a people 
than any other institution, has always been subject to the control 
of the legislature.?° 


Also the right to say who may marry,”' at what age people may 







91, Vernier, AMERICAN Famity Laws (1931) § 44. Alabama, Arizona, Ar- 
kansas, Colorado, Delaware, Florida, Georgia, Idaho, Indiana, Kentucky, Louisi- 
ana, Maryland, Mississippi, Missouri, Montana, Nebraska, Nevada, North 
Carolina, North Dakota, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Virginia, West Virginia and Wyoming. 

10 Arkansas, Colorado, Delaware, Georgia, Idaho, Kentucky, Mississippi, 
South Carolina, Tennessee and Wyoming. 

11 Arizona, Georgia, Idaho, Mississippi, Missouri, Nevada, South Dakota, 
Utah and Wyoming. 

12 Arizona, Maryland, Nevada, South Dakota and Wyoming. 

13 Georgia and South Carolina. 

14 Arizona. 

15 Montana, Nebraska and Oregon. 

16 Montana and Nebraska. 

17 Arizona, Georgia, Louisiana, North Carolina and Oregon. 

18 Alabama, Florida, Georgia, Indiana, Maryland, Mississippi, Missouri, 
Nebraska, North Carolina, North Dakota, Oregon, Tennessee and Virginia. 

19 T, Vernier, op. cit. supra note 9; Note (1946) 20 So. Cauir. L. Rev. 80; 
Tragen, Statutory Prohibitions Against Interracial Marriage (1944) 32 Cauir. 
L. Rev. 269. 

20 Maynard v. Hill, 125 U. S. 190, 205, 8 Sup. Ct. 723, 31 L. ed. 654 (1888). 

21 State v. Tutty, 41 Fed. 753 (S. D. Ga. 1890); Ex parte Francois, 9 Fed. 
Cas. 699, No. 5047 (C. C. W. D. Texas, 1879); Green v. State, 58 Ala. 191 
(1877); Kirby v. Kirby, 24 Ariz. 9, 206 Pac. 405 (1922); Dodson v. State, 
61 Ark. 57, 31 S. W. 977 (1895); State v. Gibson, 36 Ind. 389 (1871); 
State v. Jackson, 80 Mo. 175 (1883); State v. Hariston, 63 N. C. 439 (1869) ; 
Blake v. Sessions, 94 Okl. 59, 220 Pac. 876 (1923); Kinney v. Commonwealth, 
30 Gratt. 858 (Va. 1878). 
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marry,** the duties created by marriage, the procedure necessary and 
the effect of marriage on property all have been uniformly held within 
the state legislative power.** It is therefore, not suprising to find 
that the miscegenation statutes have been held to be within the power 
of the state to legislate for the general welfare. They have been under 
attack on the ground of impairing the obligations of contracts and 
uniformly have been held constitutional; and** also under attack 
under the equal protection clause but here again held constitutional.” 
Nor have any of these statutes ever been considered discriminatory.?* 
From what has been said above it is now clear what an unprecedented 
decision was delivered by the Supreme Court of California, for it is 
the first Court to hold a miscegenetic marriage law invalid. As to 
how important the decision will be only time and history can give the 
answer, but it is interesting to speculate, especially, since the Supreme 
Court of the United States has never directly reviewed the subject.?? 


The Supreme Court and an Exception to the Presumption of 
Constitutionality Rule 


The majority opinion in the principal case found that the right to 
marry was a fundamental right,?* that it was just as fundamental as 
the right to send one’s child to a particular school ** or to have off- 
spring,*® and was therefore protected by the First and Fourteenth 
Amendments to the United States Constitution. It is generally recog- 





22 Sweigart v. State, 213 Ind. 157, 12 N. E. (2d) 134 (1938); 35 Am. Jur. 
MarriacE § 16. 

2355 C. J. S. Marriace §2; 35 Am. Jur. Marriace § 12. 

24 State v. Tutty, cit. supra note 21; In re Hobbs, 12 Fed. Cas. 262, No. 
6,550 (C. C. N. D. Ga. 1871). 

25 Stevenson v. United States, 146 F. (2d) 120 (C. C. A. 10th, 1944); Er 
parte Francois, Green v. State, Kirby v. Kirby, Dodson v. State, State v. 
Gibson, State v. Jackson, Blake v. Sessions and Kinney v. Commonwealth, all 
cit. supra note 21. 

26 Pace v. Alabama, 106 U. S. 583, 1 Sup. Ct. 637, 27 L. ed. 207 (1882). 
The Supreme Court held that a statute of Alabama providing more severe 
punishment for a white person and a Negro convicted of adultry or fornication 
than if both parties were of the same race was valid. State v. Hariston, cit. 
supra note 21 at 440. “It is no discrimination in favor of one race against the 
other, but applies equally to both.” 

27 The nearest the Supreme Court has come to the subject was the case of 
Pace v. Alabama, supra note 26. 

28 Citing Myer v. Nebraska, 262 U. S. 390, 399, 43 Sup. Ct. 625, 67 L. ed. 
1042 (1923). “While this Court has not attempted to define with exactness 
the liberty thus guaranteed, the term has received much consideration and 
some of the included things have been definitely stated. Without doubt, it 
denotes not merely freedom from bodily restraint but also the right of the indi- 
vidual to contract, to engage in any of the common occupations of life, to 
acquire useful knowledge, to marry, to establish a home and bring up chil- 
dren... .” 

29 Pierce v. Society of Sisters, 268 U. S. 510, 45 Sup. Ct. 571, 69 L. ed. 
1070 (1925). 

30 Skinner v. Oklahoma, 316 U. S. 535, 62 Sup. Ct. 1110, 86 L. ed. 1655 
(1942). 
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nized that the area of personal liberty protected by these two amend- 
ments is not completely defined, however, “. . . the Constitution of 
the United States is a living and growing document, capable of in- 
terpretation and expansion, of extension and adaptation.” ** 

It has been expressly stated in at least one case in the Supreme 
Court of the United States that the right to marry is included in 
those fundamental rights protected by the First and Fourteenth 
Amendments.** Admitting that the Constitution is a growing docu- 
ment and that the areas of protection are not completely defined it 
seems quite logical and proper to include this right to marry in with 
those protected fundamental rights. 

Assuming that the right to marry is a fundamental right it becomes 
necessary to recognize that within certain limitations marriage must 
necessarily remain within the legislative powers of the states.** The 
Supreme Court of the United States recognizes that the regulation 
of marriage is validly within the state legislative power ** but that 
does not in and of itself mean that legislation concerning the marriage 
status carry to that court any presumption of constitutionality. The 
dissenting opinion in the principal case relies strongly on the general 
rule that when the constitutionality of a statute is questioned there 
is a presumption that the statute is constitutional.** But as noted in 
the concurring opinion of Carter, J. “. . . The general rule to that 
effect may be conceded. But it does not apply to a case of this 
kind.” ** In reviewing certain cases which have been before the 
Supreme Court of the United States, when statutes, affecting civil 
rights have been under consideration, there appears an exception to 
this general rule. Typical language of the Supreme Court is found 
in Schneider v. State of New Jersey: 


In every case, therefore, where legislative abridgement of the 
rights is asserted, the courts should be astute to examine the 
effect of the challenged legislation. Mere legislative preferences 
or beliefs respecting matters of public convenience may well sup- 
port regulation directed at other personal activities, but be in- 
sufficient to justify such as diminishes the exercise of rights so 


31 Ledwith, Guides to Constitutional Construction (1934) 14 Nes. L. Butt. 
76 


82 Cit, supra note 28. 

83 Maynard v. Hill, cit. supra note 20. Sherrer v. Sherrer, 334 U. S. 343, 68 
Sup. a 1087 (1948); Reynolds v. United States, cit. supra note 5. 

34 [bid. 


35 Supra note 1 at p. 41, “In passing upon the validity of any statutory enact- 
ment the power of the courts is not unlimited. It is circumscribed by well 
recognized rules, some of which as applicable to the case are: that all pre- 
sumptions and intendments are in favor of the constitutionality of a statute; 
that all doubts are to be resolved in favor of and not against the validity of a 
statute... .” 

36 Supra note 1 at p. 33. 
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vital to the maintenance of democratic institutions. And so, as 
cases arise, the delicate and difficult task falls upon the courts 
to weigh the circumstances and to appraise the substantiality of 
the reasons advanced in support of the regulation of the free 
enjoyment of the rights.*? 


Again in West Virginia Board of Education v. Barnette: 


The very purpose of a Bill of Rights was to withdraw certain 
subjects from the vicissitudes of political controversy, to place 
them beyond the reach of majorities and officials and to establish 
them as legal principles to be applied by the courts. One’s right 
to life, liberty, and property, to free speech, a free press, freedom 
of worship and assembly, and other fundamental rights may not 
be submitted to vote; they depend on the outcome of no elec- 
tions.** 


And lastly in Korematsu v. United States: 


It should be noted, to begin with, that all legal restrictions 
which curtail the civil rights of a single racial group are im- 
mediately suspect. That is not to say that all such restrictions 
are unconstitutional. It is to say that courts must subject them 
to the most rigid scrutiny. Pressing public necessity may some- 
times justify the existence of such restrictions; racial antagon- 
ism never can.** 


There is also language to the effect that the determination of the 
legislature as to what is a proper exercise of its police power is not 
final or conclusive but is always subject to supervision of the courts.*® 
It truly appears that there has been an abandonment of the general 
‘tule as to the presumption of constitutionality in cases involving 
fundamental rights, however, there are cases which indicate a practical 
limitation to any concept of absolute freedom from legislative control.** 


Conclusion 


Coming to the conclusion that the Supreme Court of the United 
States has abandoned the general rule, it necessarily follows that it 
would subject the legislation in controversy to the most rigid scrutiny. 
In doing this, what would the Court discover? The Supreme Court 
of the United States would discover that if a marriage between a 
white person and a Negro was performed in the State of California 
the marriage would be null and void.*? But if that same couple were 


37 308 U. S. 147, 161, 60 Sup. Ct. 146, 84 L. ed. 155 (1939). 
38 319 U. S. 624, 638, 63 Sup. Ct. 1178, 87 L. ed. 1628 (1943). 
39 323 U. S. 214, 216, 65 Sup. Ct. 193, 89 L. ed. 194 (1944). 


40 Cit. supra note 28; Lawton v. Steele, 152 U. S. 133, 137, 14 Sup. Ct. 499, 
38 L. ed. 385 (1894). 
41 Supra note 33. 
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to be married outside of California and in a state where such marriages 
are valid, that marriage would be recognized as valid in California,** 
even though, under the general conflict of laws rule if miscegenous 
marriages are against the public policy of California, it would not 
have to give recognition to that marriage.*t The Supreme Court of 
the United States would further find a statute providing that issue 
born of void marriages are legitimate in California; ** that the Cali- 
fornia statutes are merely declaratory in that no punishment is pro- 
vided for a violation of them. Further, concerning employment under 
public contracts, the laws of California forbid discrimination based on 
color *® and finally all other civil rights except the right to marry 
are protected by the California Civil Code.*7 

From the foregoing there is ample evidence as to the real legislative 
public policy. In the State of California, the legislative reasons, which 
were behind the statutes in controversy assuming they were once in 
existence, have disappeared. When it becomes so evident that the 
legislative objectives are no longer in existence the enactments them- 
selves should disappear. The Supreme Court of California quite justly 
found these two statutes unconstitutional and a similar result would 
probably be reached by the Supreme Court of the United States if 
confronted, for review, with the same facts and statutes. 

It should be noted, that different considerations would apply to 
the problem of determining constitutionality of a statute forbidding 
inter-racial marriages that was part of a consistent state legislative 
scheme which evidenced clearly a strong and genuine public policy 
against recognizing such inter-racial unions where ever formed, and 
attached severe criminal penalties to co-habitation. Historically, 
the state policy thus evidenced has long received constitutional sanc- 
tion in numerous statutes and judicial decisions since the adoption of 
the Fourteenth Amendment. It seems safer to place the present 
California decision on the ground, that the policy of maintaining 
barriers as against inter-racial unions under all circumstances because 


42 Calif. Civil Code § 60, supra note 2. 

43 Pearson v. Pearson, 51 Calif. 120 (1875). 

44 Restatement of Conflict of Laws § 132 (c). 

45 Calif. Civil Code, (1941) § 85. However the California Courts have not 
applied it to issue of a peg yee marriage. In re Stark’s Estate, 48 Cal. 
App. (2d) 209, 119 P. (2d) 961 (1941). 

46 Calif. Labor Code, § 1735. 

47 Calif. Civil Code, (1941) § 51. “All citizens within the jurisdiction of this 
state are entitled to the full and equal accommodations, advantages, facilities and 
privileges of inns, restaurants, hotels, eating houses, places where ice cream or 
soft drinks of any kind are sold for consumption on the premises, barber 
shops, bath houses, theaters, skating rinks, public conveyances and all other 
places of public accommodation or amusement, subject only to the conditions 
and limitations established by law and applicable alike to all citizens.” 

Calif. Civil Code § 52. Provides damages for anyone violating § 51. 
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of deeply felt social needs, is not the acknowledged policy of Cali- 
fornia and such a background cannot be improvised to sustain an 
interference with the freedom of the individual which can only be 
abridged in this field for compelling reasons. 

WILLIAM F. WETMORE, JR. 





RECENT CASES 


ConsTITUTIONAL Law—EMINENT DoMaIN—RIPARIAN RIGHTS 
AS ProperTy.—The Grand River Dam Authority, a state created 
corporation, sought to condemn certain land owned by the Grand 
Hydro Corporation, a privately owned concern organized for the 
purposes of developing water power and irrigation. Grand Hydro 
claimed the right to have considered the value of property as a dam 
site in awarding compensation. The Authority contended that, since 
Grand Hydro had not obtained a license for the projected building 
of a dam from the Federal Power Commission as required by the 
Federal Power Act, 41 Stat. 1063 (1920), 16 U. S. C. 791 (1946), 
the power site value should not be used in determining the compen- 
sation. Held, the Federal Power Act, supra, has not so far affected 
the use of private property for power purposes as to render such 
value inadmissible in determining compensation awarded in a con- 
demnation proceeding brought under the state laws. Grand River 
Dam Authority v. Grand Hydro, 335 U. S. 359, 69 Sup. Ct. 114 
(1948). 

The river in question was a non-navigable stream which is one 
of the main tributaries to the navigable Arkansas River. Non- 
navigable tributaries of navigable rivers are held to be subject to 
federal control on the grounds that any construction on them might 
impair the navigable stages of the river and hence affect interstate 
commerce, Oklahoma v. Atkinson Co., 313 U. S. 508, 61 Sup. Ct. 
1050, 85 L. ed. 1487 (1941); Brewer Oil Co. v. United States, 260 
U. S. 77, 43 Sup. Ct. 60, 67 L. ed. 140 (1922); United States v. 
Rio Grande Irrigation Co., 174 U. S. 690, 19 Sup. Ct. 770, 43 L. ed. 
1136 (1899); Georgia Power Co. v. F. P. C., 152 F. (2d) 908 
(C. C. A. 5th, 1946). Ina hearing before the commission in 1921 
it was determined that the construction of a dam at the proposed 
site would affect interstate commerce, F. P. C. 1st Annual Report p. 
123, H. Doc. 242, 67th Cong., p. 123 (1921). 

Granting the power of Congress to control construction on streams 
which have an effect on navigation in navigable streams, the question 
remains whether a private riparian owner has a property right in 
the flow of the stream which must be compensated for in a condem- 
nation proceeding. In United States v. Willow River Power Co., 
324 U. S. 499, 65 Sup. Ct. 761, 89 L. ed. 1101 (1945), the petitioner 
had a dam and hydro-electric power plant on the Willow River, a 
non-navigable stream close to the joinder of the navigable St. Croix 
River, in such a manner that the tail race ran into the St. Croix. 
The government built a dam downstream on the navigable St. Croix 
which raised the level of that river and reduced the petitioner’s 
operating head. In refusing the petitioner’s claim the Supreme Court 
held that petitioner had an economic interest in keeping the St. Croix 
at its natural level, but not all such economic interests are property 
rights. The right infringed in this case is the right of a riparian 
owner on a navigable stream, and this was held to be not a property 
right. The Court recognized the doctrine that a riparian owner has 

[ 270] 





RECENT CASES 271 


the right to make a reasonable use of the waters of the stream subject 
to the rights of other riparian owners. However, riparian owners 
have no property right in the navigable stream which must be paid for 
when the government, in doing a public purpose, lessens or destroys 
an owner’s beneficial use in the flow. In United States v. Appalachian 
Electric Power Co., 311 U. S. 377, 61 Sup. Ct. 291, 85 L. ed. 
243 (1940), it was held that there is no property right in the flow of 
a navigable stream. Accord; United States ex rel. T. V. A. v. 
Powelson, 319 U. S. 266, 63 Sup. Ct. 1047, 87 L, ed. 1390 (1942) ; 
United States v. Chandler-Dunbar Co., 229 U. S. 53, 33 Sup. Ct. 
667, 57 L. ed. 1063 (1913). 

However, in the case of non-navigable streams the court has made 
a distinction. In United States v. Cress, 243 U. S. 316, 330, 37 Sup. 
Ct. 380, 61 L. ed. 746 (1917), the facts were that a mill owner on a 
non-navigable stream had his operating head reduced to nothing by 
a dam on the navigable Kentucky River which backed water up into 
the tributary. The Court held that this was taking a property right 
and Cress was awarded compensation. In a later case, Ford & Son 
v. Little Falls Co., 280 U. S. 369, 50 Sup. Ct. 140, 74 L. ed. 483 
(1930), it was held that the interest of the petitioner in the flow of 
the water was a vested right under the state laws, and section 27 
of the Federal Power Act, supra, expressly excludes appropriation 
of such rights by licensees of the commission without just compen- 
sation. But in United States ex rel T. V. A. v. Powelson, supra, 
the Court reiterates that there is no property right in the flow of a 
navigable stream; then the Court adds, on p. 273, that it will assume 
without deciding that rights in the flow of a non-navigable stream are 
property rights for which the United States must compensate. 

Thus it seems that the present status is that a riparian owner on 
a navigable stream has no property right in the flow, while earlier 
opinion was that owners on a non-navigable stream do have a prop- 
erty right, United States v. Cress, supra, modified by later decisions 
which leave the question open. United States ex rel Powelson, supra. 

In its opinion the Supreme Court expressly based the decision on 
the grounds that this was a condemnation proceeding under the state 
act, holding that the Federal Power Act, supra, does not change rights 
and uses which the state holds the owner must be compensated for. 
The Court says it will not decide what would happen if the Grand 
River Dam Authority had brought the proceeding under the Federal 
Power Act, supra. In a dissenting opinion Mr. Justice Douglas points 
out that the result of this decision is to give to a private party the 
value of the stream’s flow to which, because of the federal law, he can 
acquire no right. The effect is to make the petitioner pay a private 
party for a privilege only the United States can grant. The Okla- 
homa Supreme Court in its opinion, Grand River Dam Authority v. 
Grand Hydro, Okla , 18 O. B. J. 823 (1947), stated that 
the condemnee is entitled to compensation taking into account any 
use which the owner might legally apply to the land. The Federal 
Power Act, supra, provides that in order to build an artificial ob- 
struction for power purposes the owner must first get a license; 
therefore without a license the condemnee has no right to build a dam. 

If the right to utilize the flow of a non-navigable stream were not 
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a property right the effect of this decision would be to force the licensee 
to purchase what he already has by virtue of the license. Such a 
situation would seem to be an unnecessary burden on the licensee 
and it matters not whether the proceeding is brought under the state 
or federal laws. D. R. L. 


ConsTITUTIONAL LAaw—RacIAL DISCRIMINATION IN INTERSTATE 
ComMMERCE—DINING Car REGULATIONS.—In a second action seeking 
to vacate the Interstate Commerce Commission’s order upholding 
segregation in dining car facilities, the District Court in affirming the 
commission Held. There is no discrimination against an individual 
when the facilities and services of a public carrier are unconditionally 
apportioned between the colored and white races on the basis of the 
ratio of the volume of traffic between the two races, Henderson v. 
I. C. C., 80 Fed. Supp. 32 (D. C. Md. Sept. 25, 1948). 

While traveling as a first-class Pullman passenger on the Southern 
Railway from Washington, D. C. to Atlanta, Georgia, the plaintiff, 
a negro, attempted to secure a seat in the dining car soon after the 
first call to dinner. He was refused service as the diner was filled, 
but was informed that he would be notified when service was avail- 
able. The steward also offered to serve him at his seat in the Pullman 
at no additional cost. This offer the plaintiff refused. The plaintiff 
made two additional trips to the dining car at half hour intervals 
with the same results. At no time during the evening was the plain- 
tiff informed that service was available. The diner was detached at 
9:30 P.M. 

The plaintiff filed complaint with the Interstate Commerce Com- 
mission, Henderson v. Southern Ry., 258 I. C. C. 413 (1944). The 
commission found the above facts on undisputed evidence. It further 
found the dining regulations of the Southern Railway at that time 
provided that two tables at one end of the diner were to be reserved 
for colored passengers at the beginning of the meal. But if the re- 
mainder of the car filled and no colored passengers presented them- 
selves, then white persons should be served at the two tables. If a 
colored passenger requested service during this interval he would 
not be served until one table was completely vacated. The commission 
held the railway at fault for not informing the plaintiff when one of 
the tables became vacant and for continuing to seat white persons at 
such tables. However, it felt the case to be an isolated example of 
bad judgment on the part of the railway’s employees. The commis- 
sion further held that the plaintiff incurred no damages and dismissed 
the complaint. 

By suit in the District Court the commission’s order was set aside 
and remanded for further hearing on the following grounds: (1) 
racial segregation of interstate passengers is not forbidden by the 
Constitution, the Interstate Commerce Act, or any other Act of 
Congress, (2) the Interstate Commerce Act makes it unlawful to 
subject any person in interstate commerce to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever, 24 Star. 
380 (1887), 49 U. S. C. § 3 (1946), including dining car facilities, 
(3) this right to accommodations does not depend upon the volume 
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of traffic, (4) the Southern Railway’s dining regulations provides no 
substantial equality of treatment. A white person who seeks service 
is merely required to wait his turn with all other passengers, whereas, 
a negro is given a like opportunity along with other negro passengers 
only when a table conditionally reserved for a negro’s use is not 
occupied by a white passenger. Therefore, the court concluded, if 
white passengers are seated in the negroes’ conditionally reserved 
section a negro applying for service should be seated at any available 
seat in the dining car to secure substantial equality of service, Hen- 
derson v. United States, 63 Fed. Supp. 906 (Md. 1945). 

As a result of this decision the Southern Railway issued, on March 
1, 1946 new instructions for the regulation of its dining car service. 
These provided that one table would be reserved for the exclusive 
use of colored passengers. 

The commission reopened the proceeding for further hearings. The 
railway presented additional evidence and on September 5, 1947 the 
commission filed a report, 269 I. C. C. 73 (1947), in which it affirmed 
its prior holding on the grounds that the railway’s amended regu- 
lations abolished the inequality of treatment condemned by the court. 

In the instant case, brought to set aside the commission’s order 
of September 5, 1947, the District Court sustained the commission’s 
findings; namely that the discrimination latent in the railway’s 
original regulations had been removed and adequate equality of serv- 
ice established through the railway’s amended regulations, Hender- 
son Vv. I. C. C., supra. 

The segregation of white and colored persons on public carriers 
is not per se a violation of the Fourteenth Amendment. McCabe v. 
A. T. & S. F. Ry. Co., 235 U. S. 151, 35 Sup. Ct. 69, 59 L. ed. 169 
(1914); Plessy v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 41 
L. ed. 256 (1896). A state statute, however, which compels segre- 
gation of passengers in interstate commerce may be declared unconsti- 
tutional as a burden on interstate commerce, Morgan v. Common- 
wealth of Virginia, 328 U. S. 373, 66 Sup. Ct. 1050, 90 L. ed. 1317 
(1946); Hall v. DeCuir, 95 U. S. 485, 24 L. ed. 547 (1878). Such 
a statute will be held to apply only to intrastate commerce unless 
specifically construed otherwise by the state court, Chesapeake and 
Ohio Ry. Co. v. Kentucky, 179 U. S. 388, 21 Sup. Ct. 101, 45 L. ed. 
244 (1900); McCabe v. A. T. & S. F., supra. 

The court in the instant case bases its decision on the assumption 
of the continued validity of the distinction between state statutes and 
carrier regulations governing racial segregation in interstate com- 
merce. This distinction has been used as the basis for continuance 
of racial segregation by southern carriers since the Supreme Court’s 
decision in the Morgan case, supra. See Simmons v. Atlantic Grey- 
hound Corp., 75 Fed. Supp. 166 (Va. 1947) ; New v. Atlantic Grey- 
hound Corp., 186 Va. 726, 43 S. E. (2d) 872 (1947). 

This distinction was first noted by the Supreme Court in Chiles v. 
C. & O. Ry., 218 U. S. 71, 30 Sup. Ct. 667, 54 L. ed. 936 (1910) 
11 L. R. A. (N. S.) 268, where, as in this case, the constitutionality 
of a railway regulation in interstate commerce was at issue. In up- 
holding the regulation, the Court distinguished the effect of the Inter- 
state Commerce Clause upon state laws, as against the acts of a 
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private party; holding that a carrier is free to adopt any reasonable 
regulation it desires, unless constrained by an act of Congress. In 
construing the standard of reasonableness required of the regulation 
the court took into account, “. . . the established usages, customs and 
traditions of the people.” 

The point of legal interest involved in the instant case is the 
further extension and application of this standard required of carrier 
regulations by the court. 

From the inception of its administration the Interstate Commerce 
Commission has recognized the applicability of Par. 1 of Sec. 3 of 
its Act to discrimination against colored people because of their 
race and the duty of carriers to provide equality of treatment. Council 
v. Western & Atlantic Ry. Co., 1 I. C. C. 39 (1887); Heard v. 
Georgia Ry. Co., 1 I. C. C. 428 (1887); Edwards v. Nashville C. & 
St. Ry. Co., 12 I. C. C. 247 (1909) ; Crosby v. St. Louis, San Fran- 
cisco Ry. Co., 112 I. C. C. 239 (1925). 

In McCabe v. A. T. & S. F. Ry. Co., supra, the Court upheld an 
Oklahoma Statute which required separate but equal accommodations 
in intrastate railroad travel, but struck down a section of the Act 
which permitted the carrier to provide sleeping cars for white persons 
only, because there were not enough negroes seeking these accom- 
modations to warrant the expense of providing them. Here it first 
introduced the concept that the constitutional right to equality of 
treatment is a personal one and therefore an individual may properly 
complain if he is denied the services furnished another traveler under 
substantially the same circumstances. 

In the Mitchell case the Court further developed this addition to 
the original standard by requiring that the negroes’ right to facilities 
should be absolute rather than conditional. Mitchell v. United States, 
313 U. S. 80, 61 Sup. Ct. 873, 85 L. ed. 1201 (1941). After reiter- 
ating its holding in the McCabe case, supra, it declared illegal the 
practice of allowing negroes Pullman facilities only when the railway 
could secure an unreserved drawing room for their use. 

The different interpretations of this standard is represented in the 
instant case by the majority and dissenting opinions. The majority 
interpretation of the rule would seem to be that the requirement of 
“substantial equality of treatment” is met when; (1) the negroes’ 
right to the facilities of the carrier are absolute, and (2) the appor- 
tionment of these facilities is based upon the ratio of the volume of 
traffic between the two races. 

During the commission’s second hearing the railway had introduced 
evidence showing that it was serving 3.48% of its meals to negroes, 
and under its amended regulations slightly more than 8% of the seat- 
ing space of its dining cars was now unconditionally reserved for 
negroes. This allotment, the court finds, meets the requirements of 
equality as long as it is kept proportionately fair. If the number of 
negro passengers should exceed their allotment of seats at a single 
meal under some unusual circumstance, the court feels it would be no 
different from those instances, not infrequent in occurrence, where 
white passengers are compelled to wait to secure service. 

The dissent’s contention is that the rights, which the Fourteenth 
Amendment protects are personal rather than racial in their nature. 
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Therefore, when one table is set aside for negroes exclusively and 
ten tables are set aside for whites, discrimination will occasionally 
result when a member of one race is denied service which is then 
available to a member of the other race. At this time segregation 
must be abandoned, or at least temporarily suspended as its enforce- 
ment deprives the individual of treatment equal to that accorded to 
any other person at that time. 

An analysis of the foregoing opinions shows them to be equally 
susceptible to either interpretation. The courts speak frequently of 
the individual’s right of equal treatment, yet in all previous cases the 
question in issue was the right to the unconditional use of a portion 
of the facilities, not the right to the use of all the facilities if a portion 
set aside for the exclusive use of one race is occupied. 

Some light may be thrown on the question by the recent decision 
of the Supreme Court in the restrictive covenant cases, Shelly v. 
Kraemer, 334 U. S. 1, 68 Sup. Ct. 836 (1948), where the Court held 
that the rights created under the Fourteenth Amendment are per- 
sonal and therefore, the denial of the right of property ownership to 
a negro is not validated by the denial of the right to a white person 
under the same circumstances. Under such reasoning the dissent 
could well be upheld in this case. 

If certiorari is granted by the Supreme Court in the instant case, 
three possible approaches are immediately discernible. The standard 
could be interpreted in accordance with the interpretation of either 
the majority or dissent mentioned above. The third approach might 
be to overrule its previous holding, i.e. that segregation per se is con- 
stitutional, on the grounds that under the Fourteenth Amendment, 
negroes are entitled to not merely equal accommodations, but to use 
of all accommodations. 

It is submitted that under the first two alternative interpretations 
the dissent is more closely alined with the present Courts’ interpreta- 
tion of the Fourteenth Amendment, as shown by the Shelly case, 
supra. However, from the viewpoint of practical application, this 
construction would have little effect upon the present segregation rules 
of the southern states, since the possibilities of negro Pullman and 
dining facilities being completely filled seems remote. The third 
approach would of course completely do away with racial segregation 
on public carriers. 

It is also to be considered that the entire problem may become moot 
from a judicial standpoint, if the civil rights legislation now pending 
before Congress is passed. D. K. K. 


ConsTITUTIONAL LAw—Taxpayer’s Suit—PusiLic FUNDS FOR 
Support oF RELIGious INstruction.—The Daughters of Utah Pio- 
neers, Inc., a non-profit organization, has restricted its membership 
to women who are lineal descendants of those pioneers who came to 
Utah prior to the advent of the railroad. This has resulted in a pre- 
domination in membership by members of the Mormon Church. An 
objective of the society has been to further the purposes which im- 
pelled the migration to Utah. In view of the impending construction 
by the State of Utah of a Pioneer Memorial Building to be leased to 
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and operated by the Daughters of Utah Pioneers, Inc. for a period of 
ninety-nine years, a taxpayer requested the Supreme Court of Utah 
to issue a writ of prohibition to enjoin the erection of the building. 
Authority for the contested construction was based on a series of acts 
passed by the Utah Legislature. In 1941, an act (Chapter 106, Laws 
of Utah, 1941, Utah Code of 1943 § 86-1-48.10 et seq.) authorized the 
State Land Board to execute a ninety-nine year lease of specified land 
to the Daughters of Utah Pioneers, Inc. at a one dollar annual rental, 
on which land the society was to erect a Pioneer Memorial Building. 
It was provided that the society would deposit $50,000 with the State 
Treasurer to evidence its ability to carry out the project, and that the 
property would enjoy immunity from taxes and liens. In pursuance 
thereto, a lease was executed incorporating the provisions of the act, 
and emphasizing the fact that the building would be constructed, main- 
tained, and operated solely at the expense of the lessee, and that the 
structure would be surrendered to the state upon termination of the 
lease. The 1943 amendatory act (Chapter 5, Laws of Utah, 1943, 
Utah Code of 1943, Supp. 1945 § 86-1-48.12) permitted United 
States or Utah bonds to be substituted for the cash previously re- 
quired. The 1945 act (Chapter 128, Utah Code of 1943, Supp. 1945 
§ 86-1-48-12.10, Laws of Utah, 1945) increased the deposit to $75,000, 
cash or bonds, and introduced an entirely new concept into the legis- 
lation. Where heretofore the society was to bear the entire cost of 
construction, the state now authorized an appropriation of $225,000 
toward the proposed construction and the purchase of additional 
land to supplement the Daughters’ $75,000 and any funds which 
might be contributed by the Federal Government, and provided that 
the governor determine when construction should commence. The 
building would be erected for the purpose of depicting the history of 
Utah in a proper display of relics. In spite of the change in the 
legislative plan, no alteration was made in the 1941 lease. In 1947 
(Chapter 122, Laws of Utah, 1947), $150,000 was appropriated from 
the general building fund, and a contract was awarded by the state 
for the construction of a “Pioneer Memorial Building for the 
Daughters of Utah Pioneers” on the leased land. Contract price was 
$364,794. The building plan, approved by the society, incorporated 
the Daughters’ distinctive insignia into the decorative scheme and 
included plans for a little theater, exhibit rooms, office, Brigham 
Young room and kitchen unit. Held, that the statutes were consti- 
tutional as they were enacted to serve a public function which would 
be carried out by an appropriate agency, and did not violate the 
Utah and Federal Governments’ prohibition against appropriating 
public funds for the support of religious instruction. Thomas v. 
Daughters of Utah Pioneers, Utah —, 197 P. (2d) 477 (1948). 

In a three to two decision, with four individual opinions written, 
the judges were unanimous in holding that the erection of a memorial 
building for the display of historical material was the proper exercise 
of a public function. The promotion of patriotism is one of the most 
elemental of public purposes. Allied Architects’ Ass’n v. Payne, 192 
Cal. 431, 221 P. 209, 30 A. L. R. 1029 (1923); United States v. 
Gettysburg Elec. Ry. Co., 160 U. S. 668, 16 Sup. Ct. 427, 40 L. ed. 
576 (1896). That a private agency or individual may constitution- 
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ally be the medium through which the state exercises its public func- 
tion has been decided by the courts. Hager v. Kentucky Childrens’ 
Home Society, 119 Ky. 235, 83 S. W. 605, 608, 67 L. R. A. 815 
(1904); State v. Bentley, 163 Wis. 632, 158 N. W. 306 (1916) ; 
Conley v. Daughters of Republic of Texas, Tex. Civ. App., 151 S. W. 
877, 881 (1912); Furlong v. South Park Commissioners, 340 IIl. 
363, 172 N. E. 757, 759 (1930); St. Hedwig’s Industrial School for 
Girls v. Cook County, 289 Ill. 432, 124 N. E. 629 (1919); Maffit v. 
City of Decatur, 322 Ill. 82, 152 N. E. 602 (1926); Bullock v. Bill- 
heimer, 175 Ind. 428, 94 N. E. 763 (1911). , 

The principal disputes centered about the particular agency chosen 
to act for the state, and the lack of arrangements for control of the 
agency’s operations, which would extend over a ninety-nine year 
period. The Utah Constitution had forbidden appropriations toward 
the support of any religious worship, exercise or instruction, or any 
ecclesiastical establishment (Art. I, Sec. 4). To the same effect 
was the recent decision of the United States Supreme Court. Ever- 
son V. Board of Education, 330 U. S. 1, 67 Sup. Ct. 504, 91 L. ed. 
711, 168 A. L. R. 1392 (1947). It was admitted that there may 
be a religious atmosphere pervading many of the historical exhibits, 
since the moving cause for the migration was the Mormons’ firm 
religious convictions. But as this was a coincidence of history, and 
would inevitably affect every historical exhibit to some extent, that 
fact would not be constitutional grounds to forbid any historical ex- 
hibits. 

Plaintiff contended that one of the objectives of the society was 
the perpetuation of the Mormon faith, that the historical objects 
would be displayed for religious purposes. The majority required 
positive proof to support such assertion, and on the basis of evidence 
submitted, overruled plaintiff’s contention. Membership in the society 
was not limited to those applicants who were members of the Mormon 
Church, for although the society disclaimed any record of the religious 
faith of its members, it stated there were members of other faiths. 
Article II of the constitution of the society, stating that the society 
would seek to promote and carry out the objects and purposes which 
the pioneers had in view, was phrased in general language, so that 
it may have been interpreted to mean either the prepetuation of the 
Mormon faith, or the seeking of religious freedom. The majority 
believed that the ultimate aim of the pioneers was the attainment of 
religious freedom for all, as there was no positive evidence to sustain 
an alternative finding. If the Legislature later found that one of 
the purposes of the society was that of proselyting, and that the build- 
ing was being used for such purpose, it could void the lease without 
violating the sanctity of contract as provided for in the United States 
Constitution. Under such circumstances, the court, too, could re- 
strain such use. 

The majority held that the acts did not violate the state constitu- 
tional prohibitions against the irrevocable granting of any franchise, 
privilege or immunity (Art. I. Sec. 23, Constitution of the State of 
Utah), or against the enactment of any private law granting any 
privilege, franchise or immunity (Art. VI, Sec. 26), as the acts 
were construed as evidencing the paramount purpose of the state’s 





278 THE GEORGE WASHINGTON LAW REVIEW 


erecting a memorial building, and only incidentally, of placing the 
structure in the hands of the Daughters of Utah Pioneers for the 
custody and control thereof. The benefit conferred, in and of itself, 
is inconsequential. In Leatherwood v. Hill, 10 Ariz. 243, 89 P. 521, 
523 (1906), it was held that an appropriation to a private corpora- 
tion, for the purpose of collecting and preserving information con- 
nected with the early settlement and subsequent history of the terri- 
tory, imposed on the organization a duty rather than a privilege. 
Although there was no specific provision for public control of the 
property in the acts or in the lease, Donough, Ch. J., felt that this 
lack of provision need not be construed as precluding any future legis- 
lature from determining whether the public purpose for which the 
grant was made, was being carried out. Latimer, J., believed that 
this alleged defect could be cured by a new lease which would give 
the state sufficient control over management of the property, a lease 
which the State of Utah would have every reason to require on the 
basis of the 1945 Act. 

Wolfe, J., dissented vigorously from the majority opinion that 
the Mormons migrated to Utah to establish religious freedom for all. 
On the contrary, he believed their purpose was to gain religious 
freedom for themselves, to preach, practice and propagate their faith. 
This belief, considered together with the Mormon predominance in 
membership and the society’s admitted mandate, to carry out the pur- 
poses of the pioneers, pointed to a “set-up” fraught with great poten- 
tialities, opportunities and temptations for the propagation of one 
religious faith. The principle that doubts as to constitutionality of an act 
should be resolved in favor of upholding legislative enactment, should 
not be interpreted as meaning that the most reasonable inferences 
should not be drawn from the various segments of evidence. Thus 
Wolfe, J., concluded that the appropriation of state funds and the 
lease of land were appropriation and application to religious instruc- 
tion as prohibited by Art. I, Sec. 4, of the Constitution of the State 
of Utah, and was therefore unconstitutional. 

Pratt, J., who wrote the majority opinion only on the religious 
issue, dissented on the grounds that the appropriation was for a pri- 
vate purpose, and the acts granted a special privilege to a private 
organization. Considering the lack of public control, the use of the 
society’s rather than the state’s insignia, the fact that the building 
plan included a kitchen unit and other facilities normally found in 
a private club, the opinion concluded that the construction was to be 
by the state for the private purposes of the Daughters of Utah 
Pioneers. Pratt, J., stated that the display of historical material could 
become secondary to the social functioning of the society in a publicly 
constructed building. Kingman v. City of Brockton, 153 Mass. 255, 
26 N. E. 998, 11 L. R. A. 123 (1891) held that the maintenance and 
support of a Grand Army Post was not included in the definition of 
public purpose or use. That some public benefit would be derived 
from this society’s display of historical relics was admitted, but the 
appropriation to a private agency must be for an equivalent in public 
service and under proper regulations to protect the public interest. 
Wisconsin Industrial School for Girls v. Clark County, 103 Wis. 651, 
79 N. W. 422 (1899). The acts granted a special privilege not neces- 
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sitated by reasons of public welfare. Allen v. Trueman, 100 Utah 36, 
110 P. (2d) 355 (1941). Utah had a state historical society which 
apparently could admirably serve as custodian of the state’s historical 
records. The case of State v. Bentley, cit. supra, was distinguished 
from this case, as the library was incorporated as a public library for 
the benefit and free use of the City of LaCrosse, whereas in this case, 
no mention was made of free and ready access to the historical ex- 
hibits or manuscripts. Instead, it appeared to Pratt, J., that this 
memorial building would be used by the society solely as its head- 
quarters. 

Wolfe, J., was rightfully disturbed about the fact that the writ of 
prohibition was not brought originally to a lower court where the 
issues of fact could have been examined under trial court procedure 
with facilities for hearing evidence and subjecting it to cross-examina- 
tion. In this case, it was necessary for five judges to obtain evidence 
piecemeal by stipulations, in addition to which, there was a demand 
for expeditious treatment. This method proved so very unsatisfactory, 
that it resulted in an opinion of a divided court because of disagree- 
ment as to the facts. S. W. 


Farr Lasor STANDARDS ACT—SECTION 7(a)—REGULAR RATE OF 
Pay—OverTIME PREMIUM.—Respondents, longshoremen employed 
by two stevedoring companies, petitioners, brought suit to recover 
unpaid statutory excess compensation in accordance with § 16(b) of 
the Fair Labor Standards Act which imposes double liability on an 
employer for a violation of § 7 of this Act. The terms of employment 
for the respondents were fixed by the collective bargaining agreement 
between the International Longshoremen’s Association and petition- 
ers. The agreement established “straight time” rates within a regular 
workweek of forty-four hours and “overtime rates” for work dur- 
ing all other hours in the workweek and for all work during lunch 
hour and on Sundays and legal holidays. Respondents claimed that 
their regular rate of pay under the contract for any workweek, within 
the meaning of § 7(a), is the average hourly rate computed by divid- 
ing the total number of hours worked in any workweek for any single 
employer into the total compensation received from that employer 
during that week; and that in those workweeks in which they worked 
more than forty hours for any one employer they were entitled by 
§ 7(a) to statutory excess compensation for all such excess hours com- 
puted on the basis of that rate. The petitioners claimed that the straight 
time rates were the regular rates, and that they had therefore com- 
plied with the requirements of §7(a). The petitioners contended 
that the contract overtime rates were intended to cover any earned 
statutory excess compensation and did cover it because they were 
substantially in an amount of one and one-half times the straight time 
rates. Held, three justices dissenting, that this contract overtime 
rate was not true overtime within the meaning of §7(a). Bay Ridge 
Operating Co. v. Aaron, 334 U. S. 446, 68 Sup. Ct. 1186 (1948). 

The petitioners were represented by the Department of Justice, 
since the United States under its cost-plus contracts with the petition- 
ers was the real party in interest. 
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The Court first had to find the regular rate of pay of the 
respondents under this contract. The statute contains no defi- 
nition of regular rate of pay and no rule for its determina- 
tion. Unlike other types of legislation, no authority was given 
any agency to establish regulations. The Act “puts upon the courts 
the independent responsibility of applying ad hoc the general terms 
of the statute to an infinite variety of complicated industrial situ- 
ations.” Kirschbaum v. Walling, 316 U. S. 517, 62 Sup. Ct. 1116, 
86 L. ed. 1638 (1942). Every contract of employment, written or 
oral, explicitly or implicitly includes a regular rate of pay for the 
person employed. Walling v. Belo Corp., 316 U. S. 624, 62 Sup. Ct. 
1223, 86 L. ed. 1716 (1942); Walling v. Halliburton Oil Well 
Cementing Co., 331 U. S. 17, 67 Sup. Ct. 1056, 91 L. ed. 1312 
(1947). This Court has said that “the words ‘regular rate’ . . 
obviously mean the hourly rate actually paid for the normal, non- 
overtime workweek.” Walling v. Helmerick & Payne, 323 U. S. 37, 
40, 65 Sup. Ct. 11, 89 L. ed. 29 (1944). See United States v. Rosen- 
wasser, 323 U. S. 360, 65 Sup. Ct. 295, 89 L. ed. 301 (1945). “Wage 
divided by hours equals regular rate.” Overnight Motor Co. v. 
Missel, 316 U. S. 572, 580, n. 16, 62 Sup. Ct. 1216, 86 L. ed. 1682 
(1942). “The regular rate by its very nature must reflect all pay- 
ments which the parties have agreed shall be received regularly dur- 
ing the workweek, exclusive of overtime payments. It is not an 
arbitrary label chosen by the parties; it is an actual fact. Once the 
parties have decided upon the amount of wages and the mode of 
payment the determination of the regular rate becomes a matter of 
mathematical computation, the result of which is unaffected by any 
designation of a contrary ‘regular rate’ in the wage contracts. Wall- 
ing v. Yongerman-Reynolds Hardwood Co., 325 U. S. 419, 424, 65 
Sup. Ct. 1242, 89 L. ed. 1705 (1945). The result is an actual fact. 
140 Madison Ave. Corp. v. Asselta, 331 U. S. 199, 67 Sup. Ct. 1178, 
91 L. ed. 1432 (1947). 

The Court then distinguished Walling v. Belo Corp., supra. In 
that case the Court refused to require division of the weekly wage 
actually paid by the hours actually worked to find the “regular rate” 
of pay and left its determination to agreement of the parties. That 
decision was reaffirmed in Walling v. Halliburton Oil Well Cement- 
ing Co., supra. But the Court declared that the Belo case is not a 
precedent for this case since in that case the statutory requirements 
of minimum wage and statutory excess compensation were provided 
by contract. In this case the contract does not provide for any statu- 
tory excess compensation. The Court felt that Congress, by leaving 
the regular rate of pay undefined, intended that it be judicially de- 
termined as to whether in fact an employee receives the full statutory 
excess compensation, rather than to permit the parties themselves to 
fix the regular rate without regard to hours worked. 

The Court rejected the argument that under the statute any agree- 
ment reached through collective bargaining is more persuasive in de- 
fining regular rate than individual contracts although our public policy 
recognizes the effectiveness of collective bargaining and encourages its 
use and in spite of a vigorous argument presented for petitioners by 
the International Longshoremen’s Association that a collectively ob- 
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tained and administered agreement should be effective in determining 
the regular rate of pay. The Court held that Congress intended the 
regular rate of pay to be found by dividing the weekly compensation 
by the hours worked unless the compensation paid to the employee 
contains some amount that represents an overtime premium. If such 
overtime premium is included in the weekly pay check that must be 
deducted before the division in order to avoid a pyramiding of over- 
time premium on overtime premium. 

In order to determine the regular rate of pay the Court had to 
define overtime premium. Where an employee receives a higher wage 
or rate because of undesirable hours or disagreeable work, such wage 
represents a shift differential or higher wages because of work done 
or the time at which he is required to labor rather than an overtime. 
Such payments enter into the determination of the regular rate of 
pay. See Cabunac v. National Terminals Corp., 139 F. (2d) 853 
(C. C. A. 7th, 1944). The test the Court laid down to be used as 
to whether the contract overtime rates contained overtime premium 
payments is by considering whether the employee actually received 
extra compensation for excess hours since the purpose of §7(a) is 
to compensate an employee in a specific manner for the strain of 
working longer than forty hours. Overnight Motor Co. v. Missel, 
supra. The Court held that overtime premium, deductible from extra 
pay to find the regular rate of pay is any additional sum received by 
an employee for work because of previous work for a specified number 
of hours in the workweek or workday whether the hours are specified 
by contract or statute. 

The government contended that the contract fixed regular working 
hours as the straight time hours and since 80% of the total hours 
worked were within the contract straight time hours the contract 
straight time pay is the regular rate of pay and the contract over- 
time pay includes a true overtime premium. The Court pointed out 
that the defect in this argument is that it treats of the entire group of 
longshoremen, instead of the individual workmen. The straight time 
hours can be the regular working hours only to those who work in 
those hours. The work schedule of other individuals in the same 
general employment is of no importance in determining regular work- 
ing hours of a single individual. The Court held that what the con- 
tract called regular working hours was not controlling in determining 
the regular rate of pay under the statute. Therefore, it was not 
necessary to determine regular working hours because as an employ- 
ment contract for irregular hours the rule of dividing the weekly wage 
by the number of hours to find the regular rate of pay would apply. 
Overnight Motor Co. v. Missel, supra. 

Under the Court’s view of § 7(a)’s requirements respondent’s high 
pay was not because they had previously worked but because of the 
disagreeable hours they were called to labor. Therefore the determi- 
nation of the regular working hours of respondents was not necessary 
because they worked irregular hours. Men who worked contract 
overtime hours were entitled to contract overtime pay. They were 
given no overtime premium because of long hours. This contract 
overtime rate, therefore, did not meet the excess pay requirements 


of § 7. 
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In a long and vigorous dissenting opinion, Mr. Justice Frank- 
furter contended that a collective bargaining agreement, involving 
complicated industrial details not peculiarly within the competence 
of judges, which has been entered into by a strong union at arms 
length and without circumventing the mandates of the Act, should not 
be upset by a few self-serving individual members of the union, 
especially against the protests of the government, of the employer, 
and of the union. 

This case is of interest mainly in indicating that there is still much 
controversy as to what constitutes regular rate of pay which the Fair 
Labor Standards Act requires to be used in computing overtime pay 
for work in excess of forty hours. The case sets a new precedent 
in that the Court has defined the meaning of overtime premium under 
the Act for the first time since its passage in 1938. The failure of 
Congress to define regular rate of pay is no doubt responsible to a 
great extent for the controversial nature of the problem. But as was 
pointed out by Mr. Justice Frankfurter in his dissent, if Congress 
had intended a purely arithmetic process, such as the Court used 
here, in determining regular rate of pay it could have indicated such 
intent very easily and simply by using the word “average” instead of 
regular. In view of the fact that Congress did not do so it would 
seem that the words “regular rate” should have been given their 
etymological meaning in the light of the practices and customs in 
industry, rather than a technical and mathematical one. It would 
seem that the Court should have given some consideration to the 
history and development of the overtime penalty in collective bargain- 
ing before ascribing to it a new meaning by judicial interpretation. 
As a result thereof much doubt and uncertainty will be cast on many 
collective bargaining agreements which contain overtime premiums. 
Many employers will find that they have built up unknown overtime 
liabilities through ignorance and the absence of any enlightenment and 
many individual employees will get a financial windfall that wasn’t 
bargained for. Employers will no longer desire to grant overtime 
premiums unless they come within the purview of the Court’s in- 
terpretation of the Fair Labor Standards Act. Employees will insist 
on the retention of such overtime premiums in employment contracts 
in order to protect the gains that they have made in their struggle 
over the years to compress their working hours within the normal 
workweek. The Court’s decision in the instant case, therefore, can 
only tend to impede and obstruct collective bargaining processes. 
More deliberation could well have been given to the protests of the 
union which strongly supported the contentions of petitioners. Sel- 
dom, if ever, has a union appeared in defense of an employment 
contract which the Court has declared to be in violation of § 7(a), in 
the past. It is significant to note at this time that Congress has 
known of the rule in the Belo case, supra, which left the determination 
of the regular rate to agreement of the parties, for six years and 
has permitted § 7(a) to stand unmodified. The Court in the instant 
case stated that it affirmed the rule in the Belo case in Walling v. 
Halliburton Oil Well Cementing Co., supra, as a narrow precedent 
principally because of public reliance upon and congressional accept- 
ance of the rule there announced. It is difficult to find any demand- 
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ing circumstances that would compel a rejection of that rule in the 
instant case. It is submitted that the dissent is a better exposition 
of the law. T. R.G. 


INTERNATIONAL LAW—TREASON AGAINST THE UNITED STATES BY 
ALIEN Enemy.—Shinohara was tried by a U. S. military commission 
for the charge of treason. He had been born in Japan, went to 
Guam in 1905, and had resided there continuously except for in- 
frequent visits to Japan. He engaged in business, married a Guam- 
anian, but retained his Japanese national status. At the outbreak of 
war in 1941, the American authorities confined him, together with 
other Japanese nationals resident on the island. Shortly thereafter 
the Japanese military forces seized Guam and released Shinohara 
and the other Japanese. During the period of Japan’s occupation he 
performed certain services of benefit and aid to the Japanese. When 
the United States recaptured Guam, he was arrested because of his 
allegedly treasonable acts. Held, enemy alien resident of United 
States territory continues to owe allegiance to the United States, not- 
withstanding the fact that such territory has been occupied by the 
enemy nation of which he is a citizen; and any act of aid and com- 
fort to such sovereign in the course of its occupation constitutes 
treason against the United States. Advance Copy Court-Martial 
Orders No. 19, 8 September 1948, p. 4. (Office of the Judge Advo- 
cate General of the Navy.) 

The crime of treason is defined by Article III, Section 35, Cl. 5, Con- 
stitution of the United States: ‘Treason against the United States, 
shall consist only in levying War against them, or in adhering to 
their Enemies, giving them Aid and Comfort.” It is well recognized 
in the American and English decisions that an alien resident owes 
allegiance to the state in which he resides. Carlisle v. United States, 
16 Wall. 147, 21 L. ed. 426 (U. S. 1872); Leonhard v. Eley, 151 
F. (2d) 409 (C. C. A. 10th, 1945); De Jager v. Attorney General 
of Natal, (1907) A. ©. 326 (Eng.); 3 Wharton, Crrminat Law 
(12th ed. 1932) § 2169. The obligation of the foreigner is founded in 
the protection he receives from the local sovereign. Janis v. United 
States, 32 Ct. Cl. 407 (1897) ; Joyce v. Public Prosecutions Director, 
(1946) A. C. 347 (Eng.); 1 Sharswood’s Blackstone (1871) 370. 
Aliens may therefore be adjudged guilty of treason under our laws. 
Pub. L. No. 772, 80th Cong., 62 Strat. 683, 807; 18 U. S. C. 
§ 2381 (1948); Presidential Proclamation issued April 16, 1917, 
40 Stat. 1659; § 37, Penal Code of Guam (1933); Hazard and 
Stern, Exterior Treason, A Study in Comparative Criminal Law 
(1938) 6 U. or Cut. L. Rev. 77, 87. 

The case here appears to be the first instance in which an enemy 
alien has been found guilty of treason against the United States for 
acts done under enemy occupation of American territory. There be- 
ing no American judicial determination on the specific point, it was 
indicated that the interpretation of treason of the United States courts 
is in accord with the British decisions. United States v. Greiner, 26 
Fed. Cas. 36, No. 15,262 (D. C. E. D. Pa. 1861). Authority for 
the prosecution for treason of an alien enemy under the circumstances 
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involved in the present case was found in De Jager v. Attorney Gen- 
eral of Natal, supra. De Jager was a citizen of the South African 
Republic who lived in British territory. During the Boer War, the 
South African Republic forces captured the locale in which De Jager 
lived, and he took an official position under the Boers. After the war’s 
end he was convicted of high treason, the Judicial Committee of the 
British Privy Council being of the opinion that “the protection of a 
State does not cease merely because the State forces, for strategical 
or other reasons, are temporarily withdrawn, so that the enemy for 
the time exercises the rights of an army in occupation.” 

Shinohara’s defense did not contest the rule of international law that 
an alien is obligated to the country wherein he resides. It was argued, 
however, that since the alien’s allegiance stems from the protection 
he receives, the requirement of that allegiance exists only correlatively 
with the protection, and that if the state ceases to be able to protect 
a portion of its subjects, then the mandate of allegiance passes. There 
are United States decisions to the effect that allegiance during con- 
quest and occupation is temporarily suspended. In the War of 1812 
the British seized and occupied the port of Castine, Maine. The 
United States importation acts declared illegal the bringing in of 
English goods to any American port, and the question arose whether 
Castine while under English occupancy was such a port. Story, J., 
in holding that it was not then an American port wrote that only 
the laws of the conqueror, not those of the United States, were bind- 
ing upon the inhabitants of Castine. “No other laws could, in the 
nature of things, be obligatory upon them, for where there is no 
protection or sovereignty, there can be no claim to obedience.” “By 
the conquest and occupation of Castine, that territory passed under 
the allegiance and sovereignty of the enemy.” United States v. Hay- 
ward, 26 Fed. Cas. 240, 246, No. 15,336 (C. C. Mass. 1815). Fifteen 
years later a similar assertion was made with regard to the port of 
Charleston, S. C.: “. . . the capture and possession by the British 
was not an absolute change of the allegiance pf the captured inhabit- 
ants. They owed allegiance, indeed, to the conquerors during their 
occupation ; but it was a temporary allegiance, which did not destroy, 
but only suspended their former allegiance.” Shanks v. Dupont, 
3 Pet. 242, 246, 7 L. ed. 666 (U. S. 1830). 

The obligations of Shinohara as a Japanese citizen were made a 
part of his defense. Even assuming that resident aliens on Guam 
owed certain loyalties to the United States during the period of oc- 
cupation by the enemy, it was contended that the duties of the citizen 
surpassed those of the resident and that Shinohara owed paramount 
allegiance to the sovereign of his birth so long as it controlled his 
residence. And finally it was argued in Shinohara’s behalf that the 
United States by confining him at the onset of war had elected to 
treat him as an enemy alien and to withdraw such protection as it was 
affording him as a resident alien before a state of war existed between 
the United States and Japan. United States v. Fricke, 259 Fed. 673 
(S. D. N. Y. 1919), was cited wherein subjects of Germany were 
held to be enemies of the United States upon the declaration of war 
between those two countries. 

There seems to be American authority in support of the Shino- 
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hara decision. It was held in The Pizarro, 2 Wheat. 227, 246, 4 
L. ed 226 (U. S. 1817) that a “. . . person domiciled in a country, 
and enjoying the protection of its sovereign, is deemed a subject of 
that country. He owes allegiance to the country, while he resides in 
it; temporary, indeed, if he has not, by birth or naturalization, con- 
tracted a permanent allegiance; but so fixed that, as to all other 
nations, he follows the character of that country, in war as well as in 
peace.” During the maritime war with France, the Attorney Gen- 
eral advised the Secretary of State in 1798 that an enemy alien in 
this country may be tried for treason, 1 Ops. Att’y Gen. 84, and the 
Circuit Court of Appeals, Tenth Circuit, in a recent case decided 
that an enemy alien resident may be required to serve in the armed 
forces of this country. Leonhard v. Eley, supra. Where territory is 
for the time under enemy occupation, it is clear from the Carlisle case, 
supra, that the obligation of allegiance from the enemy alien resident 
remains. It appears that the military commission has decided against 
Shinohara in accordance with the above rules and has followed the 
English consolidation of them in the De Jager case. 

The apparent harshness of the decision may be attributed in part 
to speculation of Shinohara’s fate, had he not rendered aid to his 
Japanese masters. It is submitted that this should not be determina- 
tive of the question. The alien was fairly tried for the consequences 
of his acts and found guilty of treason. Various other charges against 
him, including another of treason, were not proved or were set aside. 
The case may seem severe for the further reason that the alien’s al- 
legiance is owed in return for the protection he receives, and here 
the United States forces had been withdrawn from the territory. But 
further analysis brings out the consideration that the American with- 
drawal was involuntary since it was due to superior force. It was 
temporary pending recapture or the cessation of hostilities. To hold 
that the resident alien may under the circumstances of this case ad- 
here or give aid and comfort to a conquering invader, particularly 
that of his own nationality, envisages the country admitting the 
alien being forced to acquiesce in its own destruction. This reason- 
ing would seem to offer a sound basis in practicality and in justice 
for the decision in the Shinohara case. For the resident alien to 
regain his full freedom to join the forces of the enemy, he must first 
emigrate from the territory of the nation whose hospitality and pro- 
tection he has sought and enjoyed. 


Lasor Law—Scope or LaBor MANAGEMENT RELATIONS AcT— 
CONSTITUTIONALITY OF SECONDARY Boycott.—Where contractor, 
engaged in local intrastate business of erecting prefabricated houses 
bought from a struck interstate prefabricated house manufacturer, 
after being urged by business agent of respondent (striking) union 
to use its influence in forcing struck manufacturer to come to terms, 
was picketed, blacklisted, and deprived of services of his one union 
employee, and after complaint had been filed and investigated and 
pending final determination by National Labor Relations Board, 
petitioner, Regional Director of Board, obtained temporary injunction. 
Held, aan appeal, this conduct of respondent union constituted an 

1 
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illegal secondary boycott within scope of Sec. 8(b) (4) (a) of the 
Labor Managment Relations Act, 61 Stat. 136 (1947), 29 U. S.C. 
Supp. I, §§ 141 et seq. (1947) and injunction against it neither vio- 
lated free speech provisions of Sec. 8(c) of Act nor First Amendment. 
United Brotherhood of Carpenters and Joiners v. Sperry, — F. (2d) 
— (C. A. 10th, Nov. 1948) 23 L. R. R. M. 2040. 

The Tenth Circuit Court of Appeals answered the union’s first 
contention that there was no evidence to show it had brought about a 
secondary boycott within the meaning of Sec. 8(b) (4) (a) of the 
Act, infra, by pointing out that the district court found its conduct 
amounted to a secondary boycott, that the finding was not clearly 
erroneous, and on appeal it must be assumed that the fact of the boy- 
cott was established. For other Federal cases as to what constitutes 
a secondary boycott see: Douds v. Local 294 Etc., 75 F. Supp. 414 
(N. D. N. Y. 1947); Douds v. Metropolitan Federation of Archi- 
tects, Etc., 75 F. Supp. 672 (S. D. N. Y. 1948); Douds v. Wine, 
Liquor and Distillery Workers Union, 75 F. Supp. 447 (S. D. N. Y. 
1948); see also (1948) 17 Geo. Wasn. L. Rev. 132. 

The union next contended that the conduct here did not affect 
interstate commerce in the manner and to the degree necessary to 
bring it within the scope of the Commerce power upon which the 
Act is based. It stressed the fact that the boycott was directed against 
a local contractor, hiring only three employees, and engaged in the 
local business of buying the prefabricated houses and erecting them 
in the very town where the interstate manufacturer was located. 

In recent years the doctrine of “affecting commerce,” evolved in 
the Shreveport Rate cases (Houston, E. & W. T. Ry. v. United 
States) 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914), has 
extended federal regulatory power into several fields hitherto thought 
to be within the exclusive power of the state. Although activities 
may be intrastate in character when separately considered (for local 
taxation, etc.) Congress may exercise control if the activities have 
such a close and substantial relation to interstate commerce that con- 
trol is essential or appropriate to protect it from burdens and ob- 
structions. National Labor Relations Board v. Jones and Laughlin 
Steel Corp., 301 U.S. 1, 57 Sup. Ct. 615, 81 L. ed. 893 (1937), (up- 
holding N. L. R. Act when applied to large steel plant). If Congress 
so intended, substantially local businesses may be regulated. Santa 
Cruz Co. v. National Labor Relations Board, 303 U. S. 453, 58 
Sup. Ct. 656, 82 L. ed. 954 (1938), (cannery canning local products 
but selling 37% outside state). Even where the business is small and 
the business man himself is not engaged in interstate commerce but 
where the practice, if multiplied, may have a great effect on interstate 
commerce, Congress may regulate. National Labor Relations Board 
v. Fainblatt, 306 U. S. 601, 59 Sup. Ct. 668, 83 L. ed. 1014 (1939), 
(N. L. R. Act applied to “contract shop” processing goods for owner 
who shipped in interstate commerce). Although the prohibited prac- 
tice or conduct occurs in intrastate or local activities, if the effect is 
sufficiently substantial and adverse to Congress’ declared intention, 
it is subject to regulation. Mandeville Island Farms v. American 
Crystal Sugar Co., 334 U. S. 219, 68 Sup. Ct. 996 (1948), (sugar 
refiner conspiring with others to fix uniform prices paid farmers for 
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sugar beets and selling most of sugar in interstate commerce subject 
to Sherman Act) ; United States v. Wrightwood Dairy Co., 315 U. S. 
110, 62 Sup. Ct. 523, 86 L. ed. 726 (1942), (allowing the Secretary 
of Agriculture to fix minimum prices for intrastate milk where compe- 
tition tends seriously to break down price regulation of interstate 
milk) ; Wickard v. Filburn, 317 U. S. 111, 63 Sup. Ct. 82, 87 L. ed. 
122 (1942), (imposing penalty for overproduction of wheat under 
A. A. A. where wheat was not intended in any part for commerce 
but wholly for consumption on farm). In some cases the effect upon 
commerce appears slight but the regulation is upheld. Polish National 
Alliance v. National Labor Relations Board, 322 U. S. 643, 64 Sup. 
Ct. 1196, 88 L. ed. 1509 (1944), (fraternal organization furnishing 
insurance to members in many states subject to N. L. R. B. unfair 
labor practice order). See for complete list of commerce power cases 
Wickard v. Filburn, supra at pp. 121-124; and Mandeville Island 
Farms v. American Sugar Co., supra at pp. 229-235. 

In the instant case the court cited the Jones & Laughlin, Filburn 
and Polish National Alliance cases, supra, for the proposition that 
local business adversely affecting commerce might be regulated. It 
pointed out that whether the practices had a harmful effect on inter- 
state commerce is not to be determined solely by the quantative effect 
of the activities immediately involved (Fainblatt case, supra) and 
stated “. . . the power to protect interstate commerce against harm- 
ful encroachment may be exercised in such manner as to have appli- 
cation in individual cases in which the activities are of such character 
that when multiplied into a general practice they could reasonably 
exert [an] adverse effect calling for preventive regulation.” (Italics 
added. ) 

While this test is broad, so is the interpretation of the commerce 
power; with the increase of federal social legislation, it will probably 
grow even broader. 

Appellant next urged the injunction against the blacklist and 
picketing violated the free speech and press provisions of the First 
Amendment and Sec. 8(c) of the Act. The free speech provision 
of the First Amendment in itself not applicable to the states but 
becoming so when “incorporated by reference” into the due process 
clause of the Fourteenth, Schneider v. State of New Jersey, 308 U. S. 
147, 60 Sup. Ct. 146, 84 L. ed. 155 (1939); Gitlow v. New York, 
268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925); overrides 
general state statutes prohibiting picketing, Thornhill v. State of Ala- 
bama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 1093 (1940) ; Carlson 
v. California, 310 U. S. 106, 60 Sup. Ct. 746, 84 L. ed. 1104 (1940) ; 
prevents a state court from issuing an injunction limiting peaceful 
picketing to cases in which the controversy is between the employer 
and his own employees, American Federation of Labor v. Swing, 312 
U. S. 321, 61 Sup. Ct. 568, 85 L. ed. 855 (1941); bars a state in- 
junction against picketing a peddler’s wholesale source of goods and 
his retail customers (where peddler’s mobility made it almost impos- 
sible for union to present its grievance to public in any other way) 
Bakery Drivers Local v. Wohl, 315 U. S. 769, 62 Sup. Ct. 816, 86 
L. ed. 1178 (1942) (Douglas, J., concurring: “Picketing is more than 
free speech . . . hence subject of restrictive regulation”); and ends 
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an injunction where in the course of peaceful picketing there may 
have been isolated incidents of abuse falling far short of violence, 
Cafeteria Employees Union v. Angelos, 320 U. S. 293, 64 Sup. Ct. 
126, 88 L. ed. 58 (1943). However, it does not protect peaceful 
picketing when “enmeshed with violence,” Milk Wagon Drivers 
Union v. Meadowmoor Dairies, 312 U. S. 287, 61 Sup. Ct. 552, 85 
L. ed. 836 (1941); or protect it in an area of industry not closely 
related or sharing direct economic interest with the industry in which 
the labor dispute arose, Carpenters and Joiners Union Etc. v. Ritters 
Cafe, 315 U. S. 722, 62 Sup. Ct. 807, 86 L. ed. 1143 (1942); see 
“7? 4 Where Are We Going With Picketing (1948) 36 Catir. 

. Rev. 

Applying these decisions to the Labor Management Relations Act, 
supra, District Courts in Tennessee, Arkansas and California held the 
anti-secondary boycott provisions valid against allegations of infring- 
ing free speech guaranteed by the First and Fourteenth Amendments. 
Lebaron v. Printing Specialities and Paper Converters Union, 75 F. 
Supp. 678 (S. D. Calif. 1948), (adopting Douglas, J.’s, concurrence in 
Wohl case supra); Dixie Motor Coach Corp. v. Amalgamated As- 
sociation Etc., 74 F. Supp. 952 (W. D. Ark. 1947); Styles v. Elec- 
trical Workers, 80 F. Supp. 119 (E. D. Tenn. N. D. 1948). 

In the instant case, the Tenth Circuit Court of Appeals, which is 
the highest court yet to pass on this provision of the Act, construed 
the line of cases bringing peaceful picketing within protection of free 
speech clause as holding “. . . the guaranty of free speech and free 
press contained in the First Amendment does not compel the United 
States to tolerate in all places and under all circumstances even 
peaceful picketing, if it has harmful effect upon interstate commerce,” 
and went on to say “The promulgation and circulation of a blacklist 
and the picketing of premises as the means of waging a secondary 
boycott which has the effect of substantially burdening or obstructing 
interstate commerce is not protected by the First Amendment or sec- 
tion 8(c) of the act,” calling attention to the Ritter case, supra. 
Because the court overruled the union’s contention that there was 
no credible evidence showing threat of reprisal or force or promise 
of reward, Sec. (8c) did not apply. It provided that expressions of 
views or opinions should not constitute an unfair labor practice under 
the Act if they did not contain any threat of reprisal, or force, or 
promise of benefit. 

It is submitted that in view of the Meadowmoor case supra (where 
the violence was unlawful even though actually not directly connected 
with the peaceful picketing) as well as the Ritter case, supra (where 
the too-remote picketing was a violation of a Texas anti-trust law) 
the court was correct in holding in effect that when Congress declared 
the secondary boycott unlawful, the right of peaceful picketing in 
furtherance of it was no longer constitutionally protected. W. A.C. 


PATENTS—MaARKING “PATENTED” WITH NUMBER OF PATENT ON 
ArtTICLE Unpber 35 U. S. C. A. § 49—Norice or INFRINGEMENT FOR 
DECLARATORY JUDGMENT Suit.—Plaintiff brought an action against 
the defendant for a declaratory judgment of invalidity of certain of 
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the defendant’s patents. The defendant filed a counter claim seeking 
a declaratory judgment of invalidity and noninfringment of certain 
patents owned by the plaintiff. The defendant charged in its support- 
ing allegation that the plaintiff “. . . has threatened, directly or by 
implication, to bring suit on such of said patents which it considers 
may be infringed by radio apparatus manufactured or sold, including 
radio apparatus manufactured and sold by this defendant... .” The 
plaintiff then filed a motion to dismiss the counterclaim. In support 
of its motion to dismiss, the plaintiff filed an affidavit stating that 
it has never charged the defendant with infringement of any of the 
alleged patents. The defendant filed two affidavits in support of its 
contention; one affidavit stating that the plaintiff had marked its 
patents on its radio sets, the other affidavit set forth an exchange 
of letters, in which the plaintiff had asserted that the defendant 
infringed certain of the plaintiff’s patents, and that the defendant as 
a result subsequently took a non-exclusive license under such patents ; 
also set forth was a letter from the plaintiff asserting that a subsidiary 
company of the defendant had infringed its Jones patent. The plain- 
tiff answered by filing an affidavit stating that the plaintiff had never 
seriously considered suing the defendant or its subsidiary company 
for the infringement of the said Jones patent, and contained a release 
of any claim therefor that the plaintiff may have against the defend- 
ant. The defendant contended that its affidavits supported several 
inferences which it claimed supported the action on the counterclaim 
as a matter of law; one of the defendant’s inferences was that by 
its marking the plaintiff “. . . has attempted to subject anyone infring- 
ing its patents to liability.” Held, that there is no justiciable contro- 
versy respecting the defendant’s counterclaim as the plaintiff has not 
charged the defendant with infringement of any patent except those 
under which the defendant took a license; the mere fact that plaintiff 
has marked its articles is not to be construed as an in terrorem threat 
to the industry or against any of the defendants’ articles. Zenith Radio 
Corporation v. Radio Corporation of America, 78 U. S. P. Q. 186 
(Del. 1948). 

A declaratory judgment suit under 28 U. S. C. § 400 requires as 
a prerequisite that it be brought to settle some existing actual contro- 
versy between the parties. Aetna Life Insurance Co. v. Haworth, 
300 U. S. 227, 57 Sup. Ct. 461, 81 L. ed. 617 (1937). 

The purpose of the Declaratory Judgment Act is to avoid a delay 
and accrual of damages against a party who is uncertain of his rights, 
and to promote an early adjudication of the controversy without al- 
lowing the other party to sit back and sue for coercive relief after 
considerable damages have accrued. Davis v. American Foundry 
Equipment Co., 94 F. (2d) 441, 36 U. S. P. QO. 363 (C. C. A. 7th, 
1938). But the Act is not intended merely to allay the fears of parties 
having no actual controversy, to be a medium for securing an ad- 
visory opinion in cases where a controversy has not yet arisen, or 
to settle disputes of a hypothetical or abstract character, not within 
the federal judicial power. Coffman v. Breeze Corporations, 323 
U. S. 316, 65 Sup. Ct. 298, 89 L. ed. 264, 64 U. S. P. O. 1 (1945) ; 
Trico Products Corp. v. Anderson Co., 147 F. (2d) 721, 65 U. S. 
P. Q. 83 (C. C. A. 7th, 1945); Dewey & Almy Chemical Co. v. 
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American Anode, 137 F. (2d) 68, 58 U. S. P. Q. 456 (C. C. A. 3d, 
1943); E. W. Bliss Co. v. Cold Metal Process Co., 102 F. (2d) 105, 
41 U. S. P. Q. 342 (C. C. A. 6th, 1939). 

Before an actual controversy will exist, some affirmative action by 
the patentee or patent owner is necessary; Caterpillar Tractor Co. v. 
International Harvester Co., 106 F. (2d) 769, 43 U. S. P. Q. 160 
(C. C. A. 9th, 1939); O’Brien, Restrictions on the Usefulness of 
Declaratory Judgments in Patent Suits, 17 JouRNAL OF PATENT 
Orrice Society. The mere existence of an unexpired patent is not 
such a cloud as will enable any apprehensive manufacturer to remove 
it by an action for a declaratory judgment in the absence of an affirma- 
tive assertion by the patentee of his rights under that patent. Tree- 
mond Co. v. Schering Corp., 122 F. (2d) 702, 50 U. S. P. Q. 593 
(C. C. A. 3d, 1941); Federal Telephone & Radio Corp. v. Associ- 
ated Telephone & Telegraph Co., 71 F. Supp. 877, 73 U. S. P. Q. 80 
(Del. 1947). 

A patent gives to the patentee only the right to exclude others from 
making, vending or using the invention covered by the patent; it is a 
grant by the Federal Government of the use of the courts to enforce 
said right by suing for infringement. Motion Picture Co. v. Universal 
Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 871 (1917). But 
the patentee does not have a duty to so sue for every patent infringe- 
ment, and thus he can keep the validity of his patent safe from adjudi- 
cation by maintaining silence and refraining from making affirmative 
threats. Borchard, DECLARATORY JUDGMENTS (2nd. Ed., 1941) p. 
807. 

But in Dewey & Almy Chemical Co. v. American Anode, supra, the 
appellate court ruled that a patentee could not use his patent as a 
legal, as well as an economic, weapon by bringing suit against one of 
several alleged infringing parties with the hopes of scaring away 
customers and prospective customers of the other alleged infringers. 
Also, in Clair v. Kastar, 138 F. (2d) 828, 65 U. S. P. Q. 143 (C. C. 
A. 2d, 1945), it was stated that there is today a reciprocity of duty 
between the patentee and manufacturers, and that if some manu- 
facturer fears that a proposed product will infringe the patentee’s 
patent, the former can inquire of the patentee concerning this ques- 
tion, and, if the patentee’s answer is unsatisfactory, the manufacturer 
has a valid stand to bring an action for a declaratory judgment. 

A simple notice of infringement will sufficiently satisfy the condition 
precedent to the party’s right to maintain a declaratory judgment 
suit. General Electric Co. v. Refrigeration Patents Corp., 65 F. 
Supp. 75, 68 U. S. P. QO. 324 (W. D. N. Y. 1946); Frederick Hart 
& Co. v. Recordgraph Corp., 73 F. Supp. 146, 75 U. S. P. Q. 210 
(Del. 1947). Notices of infringement may be given to infringing 
parties directly or indirectly. A requirement directed to a party that 
he take out a license, or a threat of litigation is sufficient. Lances v. 
Letz, 115 F. (2d) 916, 47 U.S. P. Q. 358 (C. C. A. 2d, 1940). An 
indirect notice by notifying the party’s customers or giving notice to 
the trade is sufficient. Aralac, Inc. v. Hat Corp. of America, 166 F. 
(2d) 286, 76 U. S. P. QO. 337 (C. C. A. 3d, 1948); E. Edelmann & 
Co. v. Triple-A Specialty Co., 88 F. (2d) 852, 32 U. S. P. Q. 416 
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(C. C. A. 7th, 1937) ; Girdler Corp. v. E. I. DuPont De Nemours & 
Co., 59 F. Supp. 583, 62 U. S. P. Q. 450 (Del. 1944). 

After the patentee has made an affirmative charge of infringement 
against another party, an actual controversy arises and continues to 
exist despite the patentee’s subsequent efforts to remove the effects of 
his charge of infringement. Water Hammer Arrester Corp. v. Tower, 
66 F. Supp. 732, 64 U. S. P. Q. 389 (E. D. Wis. 1944); Raylite 
Electric Corp. v. Noma Electric Corp., 7 F. R. D. 239, 72 U.S. P. Q. 
167 (S. D. N. Y., 1946). 

The marking of patented articles is provided for in 35 U. S. C. § 49. 
Such marking of patented articles is an in rem form of notice good 
against all of the world; it is not a notice of infringement respecting 
some other article made by another party, as the notice of infringement 
is individual and must be asserted in personam against the latter in- 
fringing party. Hazeltine Corp. v. Radio Corporation of America, 
20 F. Supp. 668, 35 U. S. P. Q. 438 (S. D. N. Y. 1937). 

Before the patentee will be allowed to bring an action for damages 
against any infringing parties, the patentee must either have marked 
the patented articles to give notice of his rights to the whole public, 
or have given personam notice of his patent to particular infringing 
parties, and of their infringement of it. Dunlap v. Schofield, 152 
U. S. 244, 14 Sup. Ct. 576, 38 L. ed. 426 (1894) ; Horvath v. Mc- 
Cord Radiator & Mfg. Co., supra. 

The practical effect of a failure by the patentee to mark the patented 
articles is that he cannot collect damages for any infringement prior 
to the time that express notice is given to the infringer of his in- 
fringement; it has not any effect on the validity or life of his patent 
monopoly grant. Basevi v. Edward O’Toole Co., 26 F. Supp. 39, 40 
U.S .P. Q., 333 (S. D. N. Y. 1939) ; Hazletine Corp. v. Radio Corp. 
of America, supra. If the patentee expressly notifies the infringing 
party of the infringement, the patentee can collect damages for sub- 
sequent infringement. Kilgore Mfg. Co. v. Triumph Explosives, 37 
F. Supp. 766, 49 U. S. P. QO. 51 (Md. 1941). But where the patentee 
fails to mark the patented article and gives no notice of infringement 
to the infringing party, no damages can be collected; only an injunc- 
tion will be given to the patentee in such a case. Franklin Brass 
Foundry Co. v. Shapiro & Aronson, 278 Fed. 435 (C. C. A. 3d, 
1921). 

Where no patented articles have been made or sold by the patentee, 
nor another party with his consent, damages for the infringement 
may be recovered by the patentee despite no prior actual notice to the 
infringing party; the public has notice of the existence of the patent 
by its issuance and recordation in the Patent Office. Wine Railway 
Appliance Co. v. Enterprise Railway Equipment Co., 297 U. S. 387, 
56 Sup. Ct. 528, 80 L. ed. 736, 28 U. S. P. Q. 299 (1936) ; Olsson 
v. United States, 72 C. Cls. 72,9 U. S. P. Q. 111 (1931). Ifa 
patented article is manufactured by the patentee, and he fails to mark 
the manufactured article as required by statute, more than the mere 
registration of the patent in the Patent Office is necessary; until the 
manufactured article is marked, there is no actual notice to the public 
that the patented article is protected by the patent laws, Steinthal y. 
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Arlington Sample Book Co., 94 F. (2d) 748, 36 U. S. P. Q. 400 
(C. C. A. 3d, 1938). 

In the case of Meinecke v. Eagle Druggists Supply Co., 19 F. Supp. 
523, 33 U. S. P. Q. 501 (S. D. N. Y. 1937), the alleged infringing 
party set forth in his answer by way of a counter-claim that the 
patentee, who was the plaintiff, had marked its patented article with 
the number of three patents, including the number of the patent in 
the suit; the defendant alleged that there was an actual controversy 
between the parties; he prayed for a declaratory judgment of in- 
validity and non-infringement. The court allowed the plaintiff's 
motion to dismiss respecting the two patents which were not in the 
plaintiff's original bill; the court suggested that the defendant’s 
counterclaim was defective as to the other two of the three patents 
marked on the patented articles, and thus impliedly ruled that marking 
of articles without more was insufficient to constitute notice. The 
history of this case does not show any subsequent citation on this 
point. R. B. 


War PowersS—TRADING WITH THE ENEMY AcCT—ENFORCEMENT 
OF SEIZURES OF ENEMY-OWNED PROPERTY BY THE ALIEN PROPERTY 
CustopDIAN—REMEDIES.—The Attorney General as successor to the 
Alien Property Custodian filed a suit under § 17 of the Trading with 
the Enemy Act, 40 Star. 411 (1917), 50 U.S.C. War App. § 1 et seq. 
(1946), to compel delivery of possession of an enemy-owned bank 
account which he had seized by a valid vesting order and turn-over 
directive. The Attorney General asked for interest from the date of 
service of the turn-over directive. The debtor, Manufacturers Trust 
Company, which had previously reported that it held a demand deposit 
to the credit of the Reichsbank Direktorium and that the Reichsbank 
was not indebted to it, answered by denying the existence of the 
alleged debt because of an alleged right of set-off in the Bank against 
the German Government. The Bank alleged “upon information and 
belief” that the Reichsbank was an instrumentality of the German 
Government. As a second defense the Bank claimed it had a banker’s 
lien on the deposit to secure the debt owed by the German Govern- 
ment. The District Court granted judgment on the pleadings for the 
Attorney General without opinion and the Bank appealed. Held,— 
Judgment affirmed as to the principal sum due and modified so as to 
delete the interest item. Judge Frank concurring; Judge Clark dis- 
senting from the modification and concurring as to the principal sum. 
The affirmance was on the principle that an admitted debt owed an 
enemy is money owed an enemy within the meaning. of § 7(c) of 
the Act and therefore subject to a peremptory demand for its posses- 
sion enforcable through the court. In accordance with the provisions 
of the Act, the Bank was relegated to the remedy provided by § 9(a) 
of the Act to litigate its title to the money seized. The second defense 
was disposed of on the ground that a bank’s right of set-off is not a 
possessory lien within the meaning of § 8(a) of the statute. Clark vy. 
Manufacturers Trust Co., 169 F. (2d) 932 (C. C. A. 2d, 1948). 

The court here considers the Custodian’s power to seize a debt 
under § 7(c) of the Act for the first time since World War I. Recent 
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cases have been ambiguous on the question whether the vesting power 
was exercised under § 7 (c) of the original Act or § 5 (b) as amended 
by title III of the First War Powers Act, 55 Stat. 839 (1941), 50 
U.S. C. War App. § 5(b). Cf. Clark v. E. J. Lavino & Co., 72 F. 
Supp. 497 (E. D. Pa. 1947). However, the Supreme Court in Clark 
v. Uebersee Finanz-Korp, 332 U. S. 480, 68 Sup. Ct. 174, (1947), 
has decided that the amendment did not by its broad grant of addi- 
tional regulatory powers over foreign owned property increase the 
vesting power or decrease the remedies available to it; it is now 
pertinent for the courts to look to the decisions handed down after 
World War I which construed the vesting power granted by § 7(c). 

The pertinent part of §7(c) as amended by 40 Stat. 1020 (1918) 
for purposes of this discussion provides: “If the President shall so re- 
quire any money ... owing... to...an enemy... which the Presi- 
dent after investigation shall determine is so owing ... shall be... 
paid over to the Alien Property Custodian, or the same may be seized 
by the Alien Property Custodian; .. .” Judge Swan because of the 
strict construction put on the apparent breadth of this statutory lan- 
guage in the case of Simon v. Miller, 298 Fed. 520 (S. D. N. Y. 1923) 
discussed below, limited the principal issue to the question of whether 
or not the Custodian may seize an admitted debt despite an affirma- 
tive defense on the part of the obligor. The court states that there 
is little authority directly in point but a World War I case which 
seems to go this far is Camp v. Miller, 286 Fed. 525 (C. C. A. 5th, 
1923), cited by the court but not relied on directly. In the Camp case 
the debt was admitted in the amount determined by the Custodian 
but an affirmative defense was raised in the form of an alleged col- 
lateral agreement which would show a partial discharge. The court 
held that, as the provisions of the statute required anyone who ad- 
mitted owing money to an enemy to pay it over to the Custodian on 
his demand, it must be done and title rights to the money litigated in 
a suit for return of the money under § 9(a) of the Act. The decision 
is correct even though it may go farther than necessary. The Cus- 
todian had a note as evidence of the debt and could have easily re- 
covered on it. The Camp case was strongly influenced by the state- 
ments made by the Supreme Court in prior cases as to the summary 
nature of the suit to enforce the Custodian’s seizures under § 17. 
The validity of these constructions has recently been affirmed in the 
case of Silesian-American Corp v. Clark, 332 U. S. 469, 68 Sup. Ct. 
179 (1947). Historically, the Court has held that the determination 
by the custodian that a person is an enemy or foreign national and 
that he owns an interest in the property seized is not subject to 
judicial review whether right or wrong as the Custodian has power 
to make the seizure in pais by the strong hand and it cannot be ex- 
pected that Congress intended to encumber rather than expedite his 
seizures when they authorized his use of the courts. Silestan-American 
Corp. v. Clark, supra; Stoehr v. Wallace, 255 U. S. 239, 41 Sup. Ct. 
293, 65 L. ed. 604 (1921); Central Union Trust Co. v. Garvan, 254 
U. S. 554, 41 Sup. Ct. 214, 65 L. ed. 403 (1921). The Court further 
held that just as the action is ancillary so it is possessory as non-enemy 
title rights to the property seized are protected by the § 9(a) suit for 
return of the property. Commercial Trust Co. of New Jersey Vv. 


Miller, 262 U. S. 51, 43 Sup. Ct. 486, 67 L. ed. 858 (1923) ; Central 
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Union Trust Co. v. Garvan, supra. The Act provides in § 7(c) that 
the sole relief and remedy of anyone aggrieved by a seizure shall be 
that provided by the Act in §9(a). This language is to be taken 
literally. Clark v. Uebersee Finanz-Korp, supra. The §9(a) suit 
being a remedy for the seizure, it must necessarily come after the 
seizure. The implication is that for purposes of possession of the 
property involved no defenses are available to the ancillary action 
provided by §17. The implication has been accepted by the Court 
in holding that non-enemy rights to due process are amply protected 
by the § 9(a) suit which, when filed, freezes the property seized until 
its disposition. Stoehr v. Wallace, supra; Draeger Shipping Co. v 
Crowley, 49 F. Supp. 215 (S. D. N. Y. 1943). 

Aside from these general statements of policy by the Supreme 
Court, the one decision of the Court which was nearest in point to 
the principal case and the Camp case (and cited in both) was Ameri- 
can Exchange National Bank v. Garvan, 273 Fed. 43 (C. C. A. 2d, 
1921) aff'd sub nom. Simon v. American Exchange National Bank, 
260 U. S. 706, 43 Sup. Ct. 165, 67 L. ed. 474 (1922). This case is 
cited for the proposition that a debtor must pay to the Custodian an 
acknowledged debt regardless of any controversy as to who is the 
creditor which, it is recognized, is not the situation here. The Camp 
and the principal case carry this proposition a step farther and say 
an acknowledged debt must be paid regardless of any affirmative de- 
fenses against the creditor. This does not seem to be out of harmony 
with the peremptory character of the Custodian’s power under the 
statute and as delineated by the Supreme Court. Perhaps a garnish- 
ment or attachment would serve as well to sequester the debt but 
requiring payment before litigation of the defenses seems to do no 
irreparable damage to the debtor’s rights which cannot be healed by 
the judicial remedy of §9(a) or the new administrative remedies of 
§§ 32 and 34, 60 Srat 50 and 925 (1946), 50 U. S. C. War App. 
§§ 32, 34 (1946). 

Clark v. E. J. Lavino & Co., supra, is outlined briefly by the court 
in the principal case. The court in the Lavino case treated the com- 
mercial contract liability as admitted although, in fact, it does not 
seem to have been. The answer denied the debt in the amount stated 
and the defendant sought to file a counterclaim which he denominated 
a set-off, and in which he asked for $25,000 damages for an un- 
liquidated cargo loss, to justify his original breach of contract. Of 
course, the damages due on the breach of a commercial contract are 
often considered “practically liquidated.” Robertson v. Miller, 286 
Fed. 503 (C. C. A. 2d, 1922). On this view the case may be correct 
as to requiring the “debt” to be paid but it seems to go far in re- 
quiring a non-enemy vestee to pay a debt the existence and amount 
of which he denies. Judge Swan in the principal case indicates he 
would hesitate to go thus far and cites authority in support of his 
view. 

This authority is the case of Simon v. Miller, supra. The case was 
a §9(a) suit by an American citizen, Simon, brought to compel the 
return to him of money seized under §7(c) of the Act during World 
War I. The citizen had admitted owing a debt to a German, although 
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there had never been any statement of the account between them. 
The Custodian determined there was a debt due and seized it, stating 
the account ex parte. Simon denied he owed the money but paid it 
and filed suit for its return. Judge Hand ruled that the seizure of 
the balance stated ex parte was void and based his reasoning on the 
ground that the Custodian was without power to create such an 
interest by an ex parte statement of the account and therefore without 
power to seize it ex parte. He emphasized the invalidity of the seizure 
in refusing to entertain a counterclaim and set-off raised by the Cus- 
todian. Instead, the Custodian was relegated to a civil suit on the 
chose in action which he had seized. He maintained the Custodian 
has no power to change “the substance of the debtor’s obligation as 
he [the debtor] asserts it.” Judge Hand distinguishes the Central 
Union Trust Co. and related cases, supra, on the ground that they 
were, as the Court construed them to be, mere possessory actions 
brought to decide who had the right to possession of the evidences of 
indebtedness involved which the Custodian had determined to be 
enemy-owned and which the Court for purposes of sequestration and 
preservation of the property took to be conclusive. The American 
Exchange National Bank case, supra, is distinguished as a question 
of a stakeholder, the bank, attempting to interplead the Custodian 
with a non-enemy claimant after he had demanded possession of a 
deposit which he had determined to be enemy-owned. Refusal of the 
court to allow this and requiring the bank to pay the money over 
made no substantive change in its obligation as payment to the Cus- 
todian entitled it to protection under the exculpatory provisions of 
the Act. The symbolic seizure having already been made, the non- 
enemy claimant could have no remedy except that provided by the 
terms of the Act. These cases, Judge Hand holds, do not vitiate the 
principle that a putative debtor who disputes a debt should be heard 
on the merits of his contention before being exposed to execution. 
It is hornbook learning that a creditor has no possessory lien on 
the assets of his debtor. Since the interests of the United States may 
be equally well protected by garnishment from any possible discharge 
of the debt, why must the debtor be exposed to execution in limine? 
Unless reasons of war policy require that it be ignored, this argument 
would seem to apply equally to cases where affirmative defenses to 
admitted debts are raised but as we have seen the rationale has not 
been accepted in the recent cases where the debts were admitted but 
set-offs were raised. Clark v. Manufacturers Trust Co., supra; Clark 
v. E. J. Lavino & Co., supra. The real vice of allowing the Custodian 
to seize money determined to be due by an ex parte statement of an 
account which is denied is that it allows the Custodian to seize prop- 
erty which is not owed to the enemy or any one else. Such a seizure 
may not be remediable under §9(a). Under §9(a) the right of 
recovery is restricted to the property seized or the proceeds derived 
from its sale. If the ex parte determination of the account by virtue 
of the summary process under § 17 becomes in effect an execution 
on the debt before a hearing on the defenses raised, the debtor may 
have to sell property of a greater value than the amount of the judg- 
ment in order to pay the judgment. In being relegated to § 9(a), 
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which is the sole relief and remedy for a seizure, he recovers the 
amount paid on the judgment but not the value of the assets he may 
have been forced to sell to meet the judgment. The purpose of the 
§ 17 proceeding is “to enforce the provisions of this Act.” If enforce- 
ment leads to infringement of American interests without due process, 
a grave question as to the constitutionality of the Custodian’s vest- 
ing power might arise. Draeger Shipping Co. v. Crowley, supra. 
Such was not the purpose of the Act. Becker Steel Co. v. Cummings, 
296 U. S. 74, 79, 56 Sup. Ct. 15, 80 L. ed. 54 (1935); Mayer v. 
Garvan, 278 Fed. 27, 35 (C. C. A. 1st, 1922). “When the language 
of a statute admits of an interpretation which avoids any constitutional 
question, it should be adopted.” Simon v. Miller, supra, p. 524. There 
is every reason to believe that Judge Hand’s view that “. . . the Cus- 
todian’s power to seize property, which may not in the end prove to 
be of enemy character, depends solely upon the right of the United 
States to attach and impound what might otherwise be removed and 
dissipated” is sound. Jbid. (Emphasis added.) 

Judge Frank’s concurring opinion shows that the caveat of the 
Simon case influenced his views of the principal case when he says 
that “Assuming, arguendo, that an unequivocal claim by appellant 
[the Bank] of mutual debts would have called for reversal,” he con- 
curs because the defense of set-off is based on an independent transac- 
tion with a principal alleged to exist only upon information and belief. 

In conclusion, it may be said that although there have been no 
cases, other than Simon v. Miller, decided directly on this point, the 
situation there presented would seem to draw the extreme line on the 


extent to which the Custodian may go in making a conclusive ad- 
ministrative determination of an enemy creditor’s interest in the 
assets of his non-enemy debtor. It is perhaps the one defense avail- 
able in a § 17 suit. J. BK. Je. 
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MATERIALS FOR THE STUDY OF FEDERAL GOVERNMENT. By Dorothy 
C. Thompkins, Bureau of Public Administration, University of 
California. Chicago, Public Administration Service. 1948. 
Pp. 338. 


Librarians and research workers in the field of federal administra- 
tion owe a vote of thanks to Dorothy C. Tompkins and other con- 
tributors for making available to them this comprehensive and up- 
to-date compilation of materials for the study of the Federal Govern- 
ment. The research worker should not expect to find an exhaustive 
bibliography of materials under each subject heading, as the purpose 
of this book, according to the Preface, is to provide a “guide” to these 
materials. With this “guide,” he will find himself apprised of prin- 
cipal sources of official material, as well as many leading articles and 
treatises of an unofficial nature, which in turn will direct his attention 
to other materials he may wish to consult. 

An additional feature, greatly enhancing the usefulness of this 
book, is the running commentary interspersed throughout which 
makes brief mention of the origin, history and function of the agency 
concerned and the significance of the material listed. For example, 
under the heading “National Emergency Council” in the chapter 
entitled “The New Deal” at page 231, we learn that this agency 
“was created by (ex. o. no. 6433A of November 17, 1933) to 
coordinate the activities under the National Industrial Recovery 
Act, the Agricultural Adjustment Act and the Federal Emergency 
Relief Act. The Council membership was enlarged December 18, 
1933 (ex. o. 6513) and reestablished June 13, 1935 (ex. o. 7073). 
In 1939, Reorganization Plan II abolished it, and its duties were as- 
sumed by the Government Reports Office.” In the listings which 
follow, reference is made to the Council’s Informational Handbook, 
which, it is stated, was “prepared in response to numerous inquiries 
for statistical and other data relating directly or indirectly to the ac- 
tivities of federal agencies.” 

Of major importance in any work of this kind is the organization, 
classification and indexing of the material, and Dorothy C. Tompkins 
was equal to the task. The first chapters deal with the Federal Gov- 
ernment generally, the Federal Constitution, Federal Laws and 
Codes, and indexes to Legislative and Executive publications. Other 
chapters discuss the Legislative Branch and its publications, Judicial 
Agencies and their publications, the President and his publications, 
Executive organizations and publications, the Federal Budget and 
Federal Government statistics. Three special chapters are devoted 
to materials on the Reorganization Plans for the Federal Government, 
the New Deal and World War II, which is a novel, but very appro- 
priate, grouping of bibliographical material on the Federal Govern- 
ment. 

The greatest value of this book to the librarian and research worker 
is that it is a gathering together in one place of selected materials, 
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official and unofficial, dealing with the Federal Government, with an 
emphasis on current materials, which will greatly assist students of 
government to find their way through the maze of federal agencies 
and publications. 
Eva C. Tuomas, Law Librarian, 
The George Washington University. 


GOVERNMENT AS EmpLoyer. By Sterling Spero, Ph.D. New York: 
Remsen Press. 1948. Pp. ix, 497. $5.65. 


Dr. Spero presents in this volume an interesting history of the 
growth and development of the government as an employer and its 
relations with its employees. The author recites the long-recognized, 
though oft-times over-emphasized, distinction between the labor rela- 
tions of public employment and those of private employment and 
discusses the effects of that distinction on (1) the right to organize 
and strike, (2) the privilege of participating in political activity, (3) 
the authority of the employer to enter into labor agreements, and 
(4) the type of working conditions and recognition which can be 
demanded. A detailed and valuable report on the growth of unionism 
in this field accompanies this discussion. 

But there is more than history here. As the reader is being in- 
doctrinated with background facts, he is given an explanation of the 
cause of the development of those particular facts. Upon what theory 
is this public employer versus private employer distinction based? 
If it is improper or illegal for a government employee to organize 
or strike, does the objection arise from the type of work he is doing, 
from the peculiar relationship of the employee’s being a member of 
the general body constituting the employer, or from the undesirability 
of permitting anyone to question the authority of the sovereign? The 
validity of the conflicting arguments is discussed. 

The subejct-matter could not be excelled in current interest: 

The Evening Star of Washington, D. C. of November 21, 1948, in 
reporting the AFL convention, stated: “The AFL tonight demanded 
a comprehensive program for improving the lot of federal employes, 
including higher pay and repeal of the section of the Hatch Act re- 
stricting political activities of Government, State and Municipal 
workers.” The article listed some of the parts of a 26-point program 
adopted by the AFL convention, upon recommendation of the Amer- 
ican Federation of Government Employees. All 26 points pertain 
to the status of the Government worker ; 

The CIO convened one week later and, as reported in the Evening 
Star on November 27, 1948, proposed “the mightiest organizing cru- 
sade in history” stressing the need for such activity among Govern- 
ment employees. Dr. Spero anticipates the need for such a crusade 
by saying, “none of the three unions, despite the tremendous ex- 
pansion of government employment during World War II, had shown 
the increase in membership which might have been expected—” ; 

The Taft-Hartley Act, which Dr. Spero cites as the first general 
labor law to cover government employees, certainly will be modified, 
if not repealed, by the Congress in 1949. 
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Thus it appears that some answers to several of the problems dis- 
cussed by Dr. Spero are being conceived today. 

Besides being timely, the subject is of growing importance because 
of the increasing percentage of the population engaged in public em- 
ployment. Dr. Spero cites the United States Bureau of Census, 1947, 
as authority for his statement that “About one in ten workers in the 
United States is employed by some agency of federal, state or local 
government.” The total in 1947 was 5,897,000. The present degree 
of organization of these employees is evidenced by his statement that 
“the number of public employees who belong to employee organiza- 
tions concerned with the improvement of working conditions exceeds 
1,000,000.” 

Much of the material for this book was obtained from primary 
sources. Newspaper articles are cited frequently as are personal 
letters, government and union magazines, interviews, and reports of 
Congressional hearings. Too frequently, statistics are stated as facts 
or particular examples are narrated without any citation of authority. 
There are instances in which the author may have preferred, with 
valid reason, to omit his authority. However, there are many such 
omissions for which justification is difficult to imagine. As examples, 
on pages 48 and 49 are statistics concerning the Hatch Act viola- 
tions and on page 60 concerning loyalty investigations. There must 
have been some definite citations from the Civil Service Commission 
records for these figures. None are given. Perhaps the qualifications 
of the author will suffice as authority for the narratives used as illus- 
trative examples. Even so, a mention of the sources for statistics 
should surely have been included. 

The coverage of the book regarding federal matters is excellent 
and thorough. However, the text purports to treat the problems at all 
levels of government and, as they are followed into the smaller 
political units, factual detail is scarce. Dr. Spero presents detailed 
data concerning New York state and city and has a surprisingly large 
fund of material concerning other localities. However, the latter is 
not sufficiently complete to be considered as reliable sampling. The 
lack is understandable. It is fortunate the information included has 
been recorded for others to use and and expand. 

One other aspect of the work is troublesome. The author oc- 
casionally adopts unwarranted generalities. For example, a state- 
ment is found on page 343 to the effect that opinions of state attorneys 
general and attorneys similarly situated are “as a rule rationalizations 
in legal terms of the policies of the attorneys’ employers.” The object 
of the statement was to attack the validity of reports of the National 
Institute of Municipal Law Officers which relied somewhat upon opin- 
ions of attorneys general. Granting that such opinions are not binding 
as law, it will take more than an unsubstantiated statement to convince 
most lawyers that those opinions are not sincere efforts at interpreta- 
tion of the law. 

The two most valuable contributions of this work are: (1) the his- 
torical background, knowledge of which is valuable for an understand- 
ing of existing employment problems, union developments, and legis- 
lative controls, and (2) the analysis of the social and economic 
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pressures which necessitate facing and answering the existing prob- 
lems rather than attempting to deny certain rights, or privileges, to 
government employees solely because they are government employees. 
The author does not offer the solution to the problems posed by his 
book, but insists that a free labor movement is necessary as a check 
upon the authority of governmental management and concludes with 
the clearly correct conviction: “The life of a free society depends 
upon the maintenance of freedom and authority in delicate balance.” 
Government, strongly influenced by labor, is now attempting to assist 
in the maintenance of that balance, as to employment relations, 
through legislation. 


Avucust G. ECKHARDT, 
The George Washington University Law School. 





